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INTRODUCTION 


This  Report,  a  product  of  the  Juvenile  Code  Study  and  Revision  Project, 
compares  the  delinquency  related  provisions  of  the  three  national  model 
standards  on  juvenile  justice  and  delinquency  prevention.   These  are  the 
standards  of  the  Institute  for  Judicial  Administration/American  Bar  Association 
Juvenile  Justice  Standards  Project  (hereafter  referred  to  as  the  IJA/ABA 
standards) ,  those  of  the  National  Advisory  Committee  on  Criminal  Justice 
Standards  and  Goals  Task  Force  on  Juvenile  Justice  and  Delinquency  Prevention 
(the  Task  Force  standards) ,  and  those  of  the  National  Advisory  Committee  on 
Juvenile  Justice  and  Delinquency  Prevention  (the  NAC  standards). 

These  three  sets  of  "model"  standards  are  recognized  nationally  as  the 
leading  comprehensive  proposals  on  juvenile  justice  and  delinquency  prevention; 
they  represent  a  "state  of  the  art"  conception  on  how  juvenile  justice  and 
delinquency  prevention  systems  should  be  administered.   The  most  recognized  of 
the  three  are  the  twenty-three  volumes  of  the  influential  IJA/ABA  Juvenile 
Justice  Standards  Project  (see  Appendix  A  for  volume  titles).   The  project  was 
initiated  in  1971  by  the  non-profit  Institute  for  Judicial  Administration  as  a 
follow-up  to  the  IJA/ABA' s  heralded  Project  on  Standards  for  Criminal  Justice. 
The  ABA  came  on  board  as  a  co-sponsor  of  the  Juvenile  Justice  Standards  Project 
in  1973.    By  1977  the  Project  had  published  drafts  of  all  twenty-three  volumes, 
which  were  subsequently  circulated  to  members  of  the  legal  community,  juvenile 
justice  specialists,  and  other  interested  parties.   Feedback  and  recommendations 
received  as  a  result  of  these  circulations  were  reviewed  by  an  Executive  Committee 
of  the  Project,  and  culminated  in  the  adoption  of  these  standards  by  the  ABA  House 
of  Delegates  in  1979  and  1980. 

The  Task  Force  standards  are  the  product  of  the  National  Advisory  Committee 
on  Criminal  Justice  and  Goals,  which  is  funded  by  the  Law  Enforcement  Assistance 
Administration  (LEAA) .   The  National  Advisory  Committee  was  formed  by  LEAA  in 
1975  to  continue  the  work  of  the  National  Advisory  Commission  on  Criminal  Justice 
Standards  and  Goals,  which  in  1973  had  published  a  six  volume  report  setting  forth 
standards  and  goals  for  police,  courts,  corrections,  the  criminal  justice  system, 
and  crime  prevention.   The  mandate  for  the  newly  formed  National  Advisory  Committee 
included  the  preparation  of  additional  reports  inquiring  into  such  areas  as 
organized  crime,  and  juvenile  justice  and  delinquency  prevention.   Each  of  these 
areas  of  study  was  assigned  to  a  Task  Force,  which  prepared  proposed  standards 
and  presented  them  for  review  by  the  entire  Committee.   The  work  of  the  Task  Force 
on  Juvenile  Justice  and  Delinquency  Prevention  was  completed  and  published  in  1976. 

The  National  Advisory  Committee  on  Juvenile  Justice  and  Delinquency  Prevention 
(NAC)  was  established  by  section  207  of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.   The  NAC  consists  of  twenty-one  members  appointed  by  the 
President  to  four  year  terms,  one  third  of  whom  must  be  under  the  age  of  twenty- 
six  at  the  time  of  their  appointment.   Section  208(e)  of  the  Act  directs  the 
chairperson  of  the  NAC  to  appoint  a  subcommittee  of  at  least  five  members  to  serve 
in  an  advisory  capacity  on  issues  of  juvenile  justice.   This  subcommittee  is  charged, 
inter  alia,  with  recommending  standards  for  the  administration  of  juvenile  justice 
at  the  federal,  state,  and  local  level.   The  NAC  standards  were  published  in  1980, 
in  accordance  with  the  Committee's  standard  setting  responsibilities,  and  represent 
the  culmination  of  approximately  four  years  of  work. 
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There  is  a  surprising  degree  of  conformity  between  the  standards,  which  can 
be  attributed  in  part  to  the  "incestuous"  character  of  their  development  (there 
is  a  significant  degree  of  overlap  in  the  personnel  involved  in  the  standards), 
in  part  to  their  relatively  simultaneous  creation,  and  in  part  to  the  leading 
influence  of  the  IJA/ABA  standards,  from  which  the  other  two  standards  appear 
to  have  borrowed  liberally „   This  conformity  has  resulted  in  very  substantial 
areas  of  philosophical  agreement,  a  number  of  areas  of  relatively  technical 
disagreement,  and  one  area  of  substantial  philosophical  disagreement.   The  area 
of  substantial  disagreement  involves  the  question  of  the  propriety  of  making 
noncriminal  misbehavior  (or  "status  offenses")  cognizable  in  the  juvenile  courts; 
the  IJA/ABA  has  taken  the  position  that  such  offenders  should  not  be  subject  to 
the  jurisdiction  of  the  juvenile  courts,  whereas  the  NAC  and  the  Task  Force  have 
taken  the  position  that  such  offenders  should  indeed  be  subject  to  juvenile 
jurisdiction.   Areas  of  substantial  agreement,  on  the  other  hand,  are  plentiful, 
and  they  include  the  following: 

-  That  the  status  of  juvenile  proceedings  should  be  substantially  upgraded 
(with  juvenile  proceedings  taking  place  in  a  unified  family  court),  and  that 
juvenile  intake  procedures  be  standardized; 

-  That  utilization  of  the  least  restrictive  alternative  should  be  the 
governing  rule  of  court  intervention; 

-  That  visibility  and  accountability  of  decision  making  should  replace 
closed  proceedings  and  relatively  unrestrained  official  discretion; 

-  That  there  should  be  a  right  to  counsel  for  all  affected  parties  at  all 
crucial  stages  of  the  proceedings; 

-  That  strict  limitations  should  be  placed  on  detention,  treatment,  and 
other  intervention  prior  to  adjudication  and  disposition; 

-  That  strict  criteria  should  be  established  for  waiver  of  juvenile  court 
jurisdiction  in  favor  of  transfer  to  adult  criminal  courts; 

-  That  the  criteria  for  and  conditions  of  disposition  should  be  strictly 
regulated,  with  an  emphasis  on  civil  rights  and  procedural  due  process; 

-  That  sentencing  decisions  should  emphasize  proportionality,  and  that 
sentences  should  be  determinate;  and, 

-  That  the  privacy  interests  of  juveniles  should  be  vigorously  safeguarded 
within  the  framework  of  the  institutional  information  system. 

The  methodology  for  this  comparative  analysis  is  as  follows:   the  substantive 
provisions  of  the  IJA/ABA,  NAC,  and  Task  Force  standards  were  reviewed  and  compared 
within  the  context  of  an  index  prepared  by  the  staff  of  the  Juvenile  Code  Study  and 
Revision  Project  (this  index  is  represented  both  in  the  Table  of  Contents  and  in 
Appendix  B) .   The  index  was  designed  to  meet  two  objectives:   (1)  to  cover  all  of 
the  substantive  issues  likely  to  be  encountered  in  redrafting  the  Massachusetts 
delinquency  code,  and  (2)  to  be  appropriate  both  for  this  analysis  of  the  national 
model  standards  on  juvenile  justice  and  delinquency  prevention,  as  well  as  a  forth- 
coming analysis  of  the  delinquency  codes  of  a  number  of  those  states  which  have 
recently  enacted  major  revisions.   Because  of  its  comprehensive  nature,  the  index 
enumerates  issues  which  are  not  addressed  by  some  or  all  of  the  model  standards; 
conversely  the  standards,  with  their  recommendations  on  aspects  of  juvenile  justice 
outside  the  purview  of  a  delinquency  code,  address  issues  which  are  not  covered  in 
the  index. 


iii 


Finally,  it  should  be  noted  that,  because  this  analysis  is  intended  primarily 
as  a  reference  work  in  the  project  to  update  the  Massachusetts  delinquency  code, 
appropriate  provisions  of  Massachusetts  law  are  recited  and  compared  to  the 
analogous  provisions  of  the  model  standards. 


ANALYSIS 


1.  PURPOSE  OF  THE  CODE 

Neither  the  NAC  nor  Task  Force  standards  have  a  clear  statement  on  what 
the  purpose  of  a  juvenile  code  should  be. 

The  IJA/ABA  standards,  in  Juvenile  Delinquency  and  Sanctions  1.1,  provide 
a  statement  on  the  purpose  of  a  juvenile  code  substantially  as  follows: 

A)  to  forbid  conduct  that  unjustifiably  and  without  excuse  inflicts  or 
risks  substantial  harm  to  individual  or  public  interests; 

B)  to  safeguard  conduct  that  is  without  fault  or  culpability  from 
condemnation  as  delinquent; 

C)  to  give  fair  warning  of  what  conduct  is  prohibited  and  of  the 
consequences  of  violation; 

D)  to  recognize  the  unique  physical,  psychological,  and  social  features 
of  young  persons  in  the  definition  and  application  of  delinquency  standards. 

Massachusetts  General  Law  does  not  have  a  clear  statement  of  the  purpose 
of  the  delinquency  code.   It  does  provide  a  statement  on  "liberal  construction" 
in  Ch.  119,  s.  53,  which  provides  in  essence  that  the  delinquency  code  is  to  be 
liberally  construed  so  that  the  care,  custody,  and  discipline  of  children  brought 
before  the  court  may  approximate  as  nearly  as  possible  that  which  they  would 
receive  from  their  parents,  and  that  delinquent  juveniles  should  be  treated  not 
as  criminals  but  as  children  in  need  of  aid,  encouragement,  and  guidance.   Notice, 
therefore,  that  Massachusetts  advocates  the  "parens  patriae"  doctrine  with  respect 
to  its  juvenile  code. 

2.  DEFINITION  OF  TERMS 

None  of  the  model  standards  provide  specific  provisions  on  the  definition 
of  terms.   Although  all  of  them  define  certain  terms  informally,  none  of  them 
would  require  the  inclusion  of  particular  definitions  in  a  well-drafted  juvenile 
code. 

Massachusetts  General  Law,  in  Ch.  119,  s.  52,  defines  three  terms: 
"court,"  "delinquent  child,"  and  "probation  officer." 

3.  JURISDICTION 

All  three  sets  of  standards  agree  that  juvenile  jurisdiction  should  be 
vested  in  a  family  court.  NAC  3.11,  Task  Force  8.2,  Juvenile  Delinquency  and 
Sanctions  ("Sanctions")  2.1-2.3.  The  jurisdiction  of  the  family  court  would 
specifically  include  delinquency,  noncriminal  misbehavior  (status  offenses), 
neglect  and  abuse,  and  the  Interstate  Compact  on  Juveniles,  as  well  as  those 
domestic  legal  issues  that  are  traditionally  within  the  jurisdiction  of  the 
family  court.   Jurisdiction  should  be  exclusive  and  original. 

The  NAC,  in  the  commentary  to  standard  3.11,  justifies  the  joinder  of 
traditional  family  court  and  juvenile  court  jurisdiction  by  quoting  from  the 
Introduction  to  the  Task  Force's  chapter  on  Court  Structure: 

Today's  reality  in  the  overwhelming  majority  of  states  is  that 
families  beset  with  legal  problems  are  dealt  with  by  different 
courts  or  court  divisions,  different  judges,  and  different 
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probation  personnel.   Even  lawyers  are  sometimes  uncertain  as  to 
the  particular  forum  where  an  action  should  be  initiated.   Charac- 
teristically the  child's  delinquency  is  heard  in  one  court,  his 
parent's  divorce  in  a  second  court,  a  family  member's  mental  illness 
commitment  proceedings  in  still  a  different  court,  and  an  assault 
between  two  members  of  his  family  in  yet  another  court.   Typically, 
there  is  no  systematic  provision  for  different  judges  to  learn  of 
the  related  cases  which  have  involved  the  family.   Information  which 
is  important  to  developing  carefully  crafted  decisions  is  frequently 
unavailable  to  the  decision  maker.   Further,  there  may  be  organizationally 
separate  juvenile  probation,  felony  probation,  misdemeanor  probation, 
court  domestic  relations  counselors,  and  a  variety  of  social  service 
personnel,  all  operative  with  this  family  in  an  uncoordinated  fashion. 

The  commentary  to  NAC  3.11  goes  on  to  note  that  "[i]t  is  anticipated  that 
the  family  court  structure  will  allow  a  more  consistent  approach  to  the  solution 
of  legally-related  family  problems  and  eliminate  many  of  the  artificial  juris- 
dictional and  administrative  barriers  that  have  developed." 

The  scope  of  jurisdiction  recommended  by  all  three  standards  is  substantially 
the  same,  except  that  the  IJA/ABA  would  exclude  noncriminal  misbehavior  from  the 
jurisdiction  of  the  family  court  in  keeping  with  the  IJA/ABA' s  position  that 
noncriminal  misbehavior  should  be  dealt  with  nonjudicially  by  agents  and  institutions 
other  than  the  courts  (see  discussion  of  #3.B  "Jurisdiction  Over  Noncriminal 
Misbehavior") . 

In  relation  to  the  resource  allocation  question,  the  commentary  to  NAC  3.11 
notes  that  "[ajlthough  it  is  anticipated  that  the  family  structure  will  be  a  more 
efficient  as  well  as  more  effective  way  of  dealing  with  family  legal  problems,  the 
expansion  of  juvenile  court  jurisdiction  must  be  accompanied  by  a  concomitant 
expansion  in  resources.   It  is  anticipated  that  this  reallocation  of  resources  will 
be  facilitated  if  the  family  court  is  included  in  a  division  of  the  highest  court 
of  general  jurisdiction  (see  also  discussion  of  #4.B,  "Level  of  Trial  Court 
Jurisdiction") . 

Massachusetts  maintains  its  Juvenile  Court  Department  separate  from  its 
Probate  and  Family  Court  Department.   The  Juvenile  Court  Department,  in  Massa- 
chusetts, has  jurisdiction  of  cases  of  delinquency,  children  in  need  of  services 
(noncriminal  misbehavior) ,  care  and  protection  (abuse  and  neglect) ,  and  the 
Interstate  Compact  on  Juveniles. 

3. A:   DELINQUENCY  DEFINED 

All  three  sets  of  standards  define  delinquency  essentially  the  same  way: 
a  violation  of  an  applicable  federal,  state,  or  local  statute  or  ordinance  that 
would  be  criminal  if  committed  by  an  adult.   NAC  3.111,  Task  Force  9.1,  Sanctions 
2.2.   The  NAC  and  IJA/ABA  would  include  major  traffic  offenses  within  the 
definition  of  delinquency,  while  minor  traffic  offenses  would  be  handled  in  the 
same  way  for  juveniles  as  for  adults.   All  three  standards  take  pains  to  exclude 
noncriminal  misbehavior  (the  traditional  "status  offenses"  like  stubborness, 
truancy,  or  running  away)  from  the  definition  of  delinquency. 
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The  theory  on  traffic  offenses  generally  appears  to  be  that  traffic 
offenses  should  be  excluded  from  the  juvenile  system  and  handled  in  the  adult 
system  because  driving  is  an  adult  privilege  entailing  adult  responsibilities. 
However,  major  traffic  violations  on  the  part  of  juveniles  are  evidence  of 
delinquency,  or  so  the  theory  goes,  requiring  the  rehabilitative  intervention 
of  the  juvenile  justice  system.   For  this  reason  the  NAC  and  IJA/ABA  would 
include  only  major  traffic  offenses  within  the  delinquency  jurisdiction  of  the 
family  court. 

Massachusetts  subsumes  the  definition  of  "delinquency"  in  the  definition 
of  "delinquent  child,"  defining  the  latter  as  "a  child  between  the  ages  of  seven 
and  seventeen  who  violates  any  city  ordinance  or  town  by-law  or  who  commits  an 
offense  against  the  law  of  the  Commonwealth."   Ch.  119,  s.  52.   Notice  that 
this  definition  is  in  substantial  conformity  with  the  recommendations  of  the 
drafters  of  the  model  standards.   Massachusetts  does  not  exclude  major  or  minor 
traffic  violators  from  the  definition  of  delinquency,  but  it  does  allow  for  the 
direct  issuance  of  a  criminal  complaint  for  an  alleged  violation  of  Chapter 
Eighty-nine  or  Ninety  when  a  juvenile  is  over  sixteen  and  the  offense  is  not 
punishable  by  imprisonment  or  a  fine  of  more  than  one  hundred  dollars. 

3.B:   JURISDICTION  OVER  STATUS  OFFENSES 

The  NAC  and  Task  Force  Standards  would  allow  family  courts  to  invoke 
jurisdiction  over  juveniles  on  the  basis  of  noncriminal  misbehavior.   The  IJA/ABA 
would  not.   The  NAC  would  have  four  types  of  behavior  invoke  the  noncriminal 
misbehavior  jurisdiction  of  the  family  court:   (1)  repeated  unauthorized  absences 
from  school;  (2)  repeated  unauthorized  absences  from  home  for  more  than  twenty- 
four  hours;  (3)  repeated  disregard  for  or  misuse  of  lawful  parental  authority; 
(4)  acts  of  delinquency  committed  by  youths  below  the  age  of  ten.   NAC  3.112. 
The  Task  Force  would  allow  the  family  court  to  invoke  jurisdiction,  under  the 
"Families  With  Service  Needs"  provisions  of  the  standard,  over  juveniles  alleged 
to  be  engaged  in  the  following  misbehavior:   (1)  running  away  from  home  for  more 
than  twenty-four  hours;  (2)  habitual  truancy;  (3)  disregard  or  misuse  of  parental 
authority;  (4)  repeated  use  of  intoxicating  beverages  by  juvenile;  and  (5)  delin- 
quent acts  by  children  under  age  ten.   Task  Force,  10.4-10.8.   The  IJA/ABA,  by 
contrast,  states  that  "(a)  juvenile's  acts  of  misbehavior,  ungovernability,  or 
unruliness  which  do  not  violate  the  criminal  law  should  not  constitute  a  ground 
for  asserting  juvenile  court  jurisdiction  over  the  juvenile  committing  them." 
Noncriminal  Misbehavior  1.1. 

Notice  that  the  standards  for  the  Task  Force  and  the  NAC  are  substantively 
almost  identical.   Notice  also  that  the  NAC,  in  its  commentary  to  standard  3.112, 
remarks  that  the  inclusion  of  noncriminal  misbehavior  under  the  jurisdiction  of 
the  juvenile  court  was  hotly  contested  within  the  National  Advisory  Committee 
itself.   The  Committee  concluded  that  until  the  available  services  for  misbehaving 
juveniles  were  more  numerous  and  effective,  it  would  be  unwarranted  to  withdraw 
court  jurisdiction  entirely.   The  Committee  was  apparently  concerned  with  assuring 
that  in  certain  necessary  situations,  the  court  have  the  power  to  order  the 
provision  of  services. 

Both  the  NAC  and  Task  Force  standards  include  "misuse  of  parental  authority" 
as  a  basis  for  invoking  family  court  jurisdiction.   In  these  cases  the  standards 
intend  that  the  courts  should  be  able  to  invoke  jurisdiction  over  parents  as  well 
as  children.   Moreover,  the  Task  Force  provides  that  family  courts  should  be  able 
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to  invoke  the  "Families  With  Service  Needs"  jurisdiction  over  public  agencies 
with  a  legal  responsibility  to  provide  services  to  children  or  parents,  such  as 
the  school  system  or  the  public  welfare  system,  as  well  as  over  the  children 
and  parents  themselves.   The  intention  of  these  recommendations  is  that  family 
court  judges  will  be  provided  with  powers  sufficient  to  allow  them  to  fashion 
holistic  and  integrated  solutions  to  the  "Families  With  Service  Needs"  problems 
that  come  before  the  court. 

The  IJA/ABA,  in  taking  the  position  that  noncriminal  misbehavior  should  be 
excluded  from  family  court  jurisdiction,  argues  that  the  courts  have  been 
ineffective  in  dealing  with  noncriminal  misbehavior,  and  that  other  institutions 
such  as  the  schools  would  be  more  capable  of  developing  programs  to  deal  with 
such  misbehavior.   The  IJA/ABA  commentators  also  emphasize  that  when  a  mis- 
behaving juvenile  is  treated  in  the  same  coercive  manner  as  would  be  a  delinquent, 
it  makes  the  entire  system  seem  unfair  in  the  eyes  of  that  misbehaving  juvenile. 

Massachusetts  General  Law  presently  allows  Massachusetts  juvenile  courts 
to  assert  "Children  in  Need  of  Services"  (CHINS)  jurisdiction  over  children  below 
tha  age  of  seventeen  who  (1)  persistently  run  away  from  home  or  (2)  persistently 
refuse  to  obey  the  lawful  and  reasonable  commands  of  parents  or  a  legal  guardian; 
or  over  children  between  six  and  sixteen  who  (1)  persistently  and  wilfully  fail 
to  attend  school  or  (2)  persistently  violate  the  lawful  and  reasonable  regulations 
of  their  school.   Ch.  119,  s.  21,  s.  39E.  Massachusetts  General  Law  allows  a 
juvenile  court  to  dispose  of  a  child  adjudicated  to  be  in  need  of  services  by: 
(1)  placing  the  child  with  his  or  her  parents,  subject  to  such  conditions  as  the 
court  may  impose;  (2)  placing  the  child  with  a  relative,  probation  officer,  or 
other  individual  or  agency;  or  (3)  committing  the  child  to  the  Department  of 
Social  Services.   Notice  that  Massachusetts  General  Law  does  not  allow  the  juvenile 
court  to  exert  jurisdiction  over  anyone  other  than  the  child  under  its  CHINS 
jurisdiction  and  that  the  code  makes  minimal  reference  to  rehabilitative  services. 

3 . C :   MAXIMUM  AND  MINIMUM  AGE  LIMITS 

All  three  sets  of  standards  provide  that  the  minimum  age  for  delinquency 
jurisdiction  should  be  ten,  and  the  maximum  age  seventeen.   NAC  3.115,  Task  Force 
9.1,  9.2,  Sanctions  2.1.   Both  the  NAC  and  the  Task  Force  provide  that  the 
dispositional  authority  of  the  juvenile  court  may  not  extend  past  a  juvenile's 
twenty-first  birthday,  while  the  IJA/ABA  provides   that  the  duration  of  disposition 
may  not  exceed  three  years  (for  elaboration,  see  #16. B,  "Duration  of  Disposition"). 
Both  the  NAC  and  IJA/ABA  standards  qualify  the  age-limit  jurisdiction  by  requiring 
that  jurisdiction  may  attach  only  if  the  statute  of  limitations  for  the  alleged 
offense  has  not  run  out. 

With  regard  to  noncriminal  misbehavior,  NAC  3.115  states  that  jurisdiction 
of  the  family  court  should  be  allowed  to  be  invoked  only  over  persons  under  the 
statutory  age  of  majority,  and  that  the  dispositional  authority  of  the  court  may 
only  continue  until  a  person  reaches  the  statutory  age  of  majority. 

The  standards,  while  conceding  that  a  maximum  age  limit  is  bound  to  be 
arbitrary,  recommend  seventeen  as  the  maximum  age  for  juvenile  court  jurisdiction 
because  that  is  the  age  most  states  have  adopted,  and  the  recommendation  therefore 
encourages  uniformity.   All  three  standards  are  hazy  in  explaining  their  decision 
to  recommend  ten  as  the  minimum  age.   The  commentary  to  the  IJA/ABA  standards  finds 
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that  the  common  law  excluded  children  under  seven  from  criminal  liability  with 
the  rationale  that  children  under  seven  were  incapable  of  forming  criminal  intent. 
The  commentary  then  notes  that  there  must  be  some  age  under  which  criminal  liabil- 
ity should  not  extend,  and  that  by  a  vote  of  the  Commission  it  was  decided  that 
liability  for  delinquent  offenses  ought  not  to  be  imposed  on  juveniles  under  age 
ten.   The  NAC  chose  to  simply  follow  the  lead  of  the  IJA/ABA  standards  and 
amplified  that  decision  with  the  observations  that  statistically  the  number  of 
children  under  ten  committing  criminal  acts  is  relatively  small,  that  there  is  a 
serious  question  about  the  ability  of  most  children  under  ten  to  understand  the 
proceedings  and  the  delinquency  process,  and  that  delinquency  cases  involving 
young  children  are  likely  to  be  family  problems  which  can  be  addressed  more 
effectively  through  the  provision  of  counseling  and  services.   The  Task  Force 
commentary  also  notes  that  very  few  juveniles  under  the  age  of  ten  are  arrested 
for  delinquent  acts. 

Massachusetts  General  Law,  Ch.  119,  s.  52,  provides  for  delinquency  juris- 
diction over  children  between  seven  and  seventeen.   Ch.  119,  s.  72  limits  a 
juvenile  court's  authority  to  include  only  children  who  have  not  reached  their 
eighteenth  birthday.   Ch.  120,  s.  17  does,  however,  appear  to  provide  that  the 
"committing  court"  may  retain  jurisdiction  over  a  person,  who  has  reached  his 
eighteenth  birthday,  for  the  purposes  of  extending  his  period  of  commitment. 
The  committing  court  in  all  cases  should  be  a  juvenile  court  or  a  juvenile 
session  of  a  district  court. 

3.D:   TIME  AT  WHICH  JURISDICTION  ATTACHES 

All  three  sets  of  standards  agree  that  whether  jurisdiction  attaches  depends 
on  the  age  of  the  juvenile  at  the  time  of  the  commission  of  the  alleged  offense, 
and  not  the  age  of  the  juvenile  at  the  time  of  apprehension.   NAC  3.115,  Task 
Force  9.4,  Sanctions  2.1.   The  standards  justify  this  position  by  noting  first 
that  it  is  the  practice  among  many  states,  and  second  that  the  level  of  maturity 
of  the  alleged  offender  should  be  determined  at  the  time  of  the  alleged  offense. 

Massachusetts  General  Law  provides  that  delinquency  jurisdiction  attaches 
against  any  child  who  commits  an  offense  while  under  seventeen  years  of  age,  so 
long  as  he  is  apprehended  by  his  eighteenth  birthday.   Ch.  119,  s.  72.   A  child 
who  is  apprehended  after  his  eighteenth  birthday  must  be  discharged  or  have  a 
criminal  complaint  filed  against  him.   Ch.  119,  s.  72A. 

3.E:   SUPERSEDING  AGE  LIMIT  BEFORE  APPREHENSION  OR  FINAL  DISPOSITION 

None  of  the  standards  have  specific  provisions  as  to  the  superseding  of 
age  limits  before  final  disposition  of  any  person  apprehended  before  their 
eighteenth  birthday.   All  of  the  standards  provide  specific  case  processing  time 
limits  for  adjudication  however. 

The  Task  Force  provides  no  specific  standards  on  jurisdiction  over  juveniles 
apprehended  after  their  eighteenth  birthdays.   The  NAC  and  IJA/ABA  both  provide 
that  a  juvenile  must  be  apprehended  within  the  statute  of  limitations.   NAC  3.115, 
Sanctions  2.1.   The  IJA/ABA  provides  that  jurisdiction  may  attach  over  any  juvenile 
not  more  than  twenty  years  old  at  the  time  of  initiation  of  delinquency  proceedings, 
Sanctions  2.1(B).   The  NAC  provides  only  that  the  dispositional  authority  of  the 
family  court  over  an  adjudged  delinquent  may  not  extend  past  that  person's  twenty- 
first  birthday. 
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.  Massachusetts  General  Law  provides  that  a  juvenile  court  may  retain 
jurisdiction  of  a  juvenile  apprehended  before  his  seventeenth  birthday  until 
his  eighteenth  birthday.   Ch.  119,  s.  72.   A  juvenile  apprehended  between  his 
seventeenth  and  eighteenth  birthday  shall  also  be  dealt  with  as  a  delinquent, 
with  the  caveat  that  a  juvenile  court  may  not  retain  authority  over  a  juvenile 
after  his  eighteenth  birthday.   A  juvenile  who  commits  a  crime  before  his  seven- 
teenth birthday,  and  who  is  not  apprehended  until  after  his  eighteenth  birthday, 
must  have  a  delinquency  complaint  brought  and  dismissed,  or  the  juvenile  must  be 
transferred  to  criminal  court.   Ch.  119,  s.  72A. 

3.F:   DELINQUENT  ACTS  COMMITTED  BY  CHILDREN  UNDER  THE  MINIMUM  AGE 

Both  the  Task  Force  and  the  NAC  would  treat  delinquent  acts  by  'children 
under  the  age  of  ten  as  invoking  the  noncriminal  misbehavior  jurisdiction  of 
the  family  courts.   Task  Force  10.8,  NAC  3.112(d).   The  IJA/ABA  provides  no 
standard. 

The  Task  Force  commentary  explains  that  children  under  ten  are  to  be 
treated  as  noncriminally  misbehaving  in  part  because  they  are  clearly  in  need 
of  services,  and  in  part  because  there  is  a  very  real  danger  of  their  becoming 
delinquents  as  they  get  older.   The  commentary  also  notes  that  their  treatment 
as  noncriminally  misbehaving  instead  of  as  delinquents  precludes  their  comingling 
in  institutions  with  older  and  -tougher  children. 

Massachusetts  has  no  provisions  on  the  commission  of  delinquent  acts  by 
children  under  the  minimum  age  limit. 

3.G:   WAIVER  OF  JURISDICTION  (CRIMINAL  TRANSFER) 

The  NAC  provides  that  a  juvenile  may  be  transferred  to  criminal  court  if 
(a)  the  juvenile  is  aged  at  least  sixteen,  (b)  there  is  a  finding  of  probable 
cause,  (c)  the  alleged  act  was  of  a  heinous  or  aggravated  nature,  or  the  juvenile 
has  committed  repeated  serious  delinquency  offenses,  and  (d)  there  is  clear  and 
convincing  evidence  that  the  juvenile  is  not  amenable  to  treatment  by  the  family 
court  because  of  the  seriousness  of  the  alleged  conduct,  the  juvenile's  record 
of  prior  adjudicated  offenses,  and  the  inefficacy  of  each  of  the  dispositions 
available  to  the  juvenile  court.   NAC  3.116. 

The  Task  Force  provides  that  a  juvenile  may  be  transferred  to  adult 
criminal  court  if  (1)  the  juvenile  is  over  sixteen,  (2)  the  alleged  act  is  of 
a  heinous  nature  or  part  of  a  pattern  of  repeated  delinquent  acts,  (3)  there  is 
a  finding  of  probable  cause,  (4)  the  juvenile  is  not  amenable  to  rehabilitation 
due  to  his  or  her  maturity,  past  experience  with  the  system,  and  criminal 
sophistication,  and  (5)  the  juvenile  has  been  given  a  waiver  and  transfer  hearing 
that  comports  with  due  process.   Task  Force  9.5. 

The  IJA/ABA  provides  four  standards  on  waiver  in  its  volume  on  Transfer 
Between  Courts  ("Transfer").   Standard  2.1  deals  with  time  requirements,  standard 
2.3  with  due  process  requirements,  and  standard  2.4  with  provisions  on  appeal. 
Standard  2.2  contains  the  substance  of  the  transfer  issue,  and  provides  that 
transfer  should  be  conditioned  on  (1)  a  finding  of  probable  cause  that  the 
juvenile  has  committed  a  class  one  or  a  class  two  offense,  and  (2)  a  finding  by 
clear  and  convincing  evidence  that  the  juvenile  is  not  a  proper  person  to  be 
handled  by  the  juvenile  court.   A  class  one  offense  is  any  offense  for  which  an 
adult  could  get  a  maximum  sentence  of  death  or  life  imprisonment,  while  a  class 
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two  offense  is  one  for  which  an  adult  could  get  a  sentence  of  between  five  and 
twenty  years.   Transfer  2.2(C)  provides  that  whether  a  juvenile  is  appropriate 
for  the  juvenile  court  depends  on  (1)  the  seriuosness  of  the  offense,  (2)  a  prior 
record  of  adjudicated  delinquency  involving  the  infliction  or  threat  of  significant 
bodily  harm,  (3)  the  likely  inefficacy  of  dispositions  available  to  the  juvenile 
court  as  demonstrated  by  previous  dispositions  of  the  juvenile,  and  (4)  the 
appropriateness  and  availability  of  the  services  and  dispositional  alternatives 
available  in  the  criminal  justice  system. 

In  the  commentary  to  Transfer  2.2(C)  the  commentator  makes  the  following 
points:   first,  that  the  standard  is  based  on  a  noninterventionist  philosophy; 
second,  that  the  standard  rejects  "the  public  interest"  as  a  justification  for 
waiver;  and  third,  that  the  standards  reject  "general  deterrence"  as  a  justification 
for  waiver  ("general  deterrence"  apparently  means  the  deterrence  of  potential 
delinquents  through  the  singling  out  of  individuals  for  punishment) .   The  commentary 
notes  that  "(c)onsiderations  of  specific  deterrence  and  community  security  are 
implicit  in  Transfer  2.2(C)." 

NAC  3.116  was  apparently  borrowed  in  large  part  from  Task  Force  9.5.   The 
commentary  to  NAC  3.116  cites  with  approval  the  Task  Force's  recommendation  that 
in  making  transfer  decisions  there  may  be  a  need  to  evaluate  the  seriousness  of  the 
alleged  conduct  or  the  juvenile's  prior  record  of  offenses.   The  commentary  takes 
issue  with  the  IJA/ABA  recommendations,  which  links  waiver  to  a  classification 
scheme,  finding  that  it  "does  not  necessarily  address  the  nature  and  circumstances 
of  the  particular  act  in  question."   Commentary  to  NAC  3.116.   The  commentary  does 
endorse  the  IJA/ABA  position  on  the  youth's  amenability  to  treatment  however, 
which  provides  that  the  court  must  find  that  there  is  clear  and  convincing  evidence 
that  a  juvenile,  because  of  the  nature  of  the  alleged  offense  or  his  or  her  response 
to  the  dispositions  for  prior  offenses,  is  unlikely  to  respond  to  any  of  the 
dispositions  available  to  the  family  court. 

Ch.  119,  s.  61,  the  appropriate  Massachusetts  code  section,  spells  out  its 
transfer  provisions  in  considerable  detail.   Section  61  provides  that  a  delinquency 
complaint  may  be  dismissed  against  a  juvenile  who  is  between  fourteen  and  seventeen 
and  who  either  (1)  has  previously  been  committed  to  the  Department  of  Youth  Services 
as  a  delinquent  child  and  is  accused  of  an  offense  which,  if  committed  by  an  adult, 
would  be  punishable  by  imprisonment  in  the  state  prison,  or  (2)  has  committed  an 
offense  involving  the  infliction  or  threat  of  serious  bodily  harm,  and  in  either 
case,  against  whom  it  has  been  found  by  clear  and  convincing  evidence  that  he  or 
she  presents  a  significant  danger  to  the  public  (as  demonstrated  by  the  nature  of 
the  offense  charged  and  the  juvenile's  past  record  of  delinquent  behavior)  and  that 
he  or  she  is  not  amenable  to  rehabilitation  as  a  juvenile.   The  section  goes  on  to 
provide  that  there  must  be  probable  cause  to  believe  that  the  accused  committed  the 
offense  charged,  and  that  the  court  shall  consider  the  following  factors  in  deciding 
on  whether  or  not  to  dismiss  the  delinquency  complaint  and  have  a  criminal  complaint 
issue:   (1)  the  seriousness  of  the  alleged  offense;  (2)  the  juvenile's  family,  school 
and  social  history  (including  therein  any  court  record  or  record  of  delinquency) ; 
(3)  the  adequate  protection  of  the  public;  (4)  the  nature  of  any  past  treatment 
efforts  for  the  child;  and  (5)  the  likelihood  of  rehabilitation  for  the  child.   The 
Supreme  Judicial  Court  has  held  that  these  five  findings  are  subsidiary  to  the 
question  of  whether  a  juvenile  presents  a  danger  to  the  public  and  whether  he  or  she 
is  amenable  to  rehabilitation.   A  Juvenile  v.  Commonwealth,  370  Mass.  272,  347  N.E. 
2d  677  (1976). 


-8- 


Notice  the  differences  between  Massachusetts'  provisions  on  waiver  of 
jurisdiction  and  those  of  the  model  standards: 

1.  In  determining  amenability  to  treatment,  all  three  model  standards 
focus  considerably  on  the  seriousness  of  the  offense.   Massachusetts,  by 
contrast,  emphasizes  the  juvenile's  past  psycho-social  history  as  well  as 
the  success  of  any  past  treatment  efforts  with  the  juvenile. 

2.  Massachusetts  regards  "protection  of  the  public"  as  a  criterion  which 
may  be  explicitly  considered  in  the  waiver  decision.   All  three  of  the  model 
standards  choose  to  regard  "protection  of  the  public"  only  as  part  of  the 
consideration  of  the  accused  juvenile's  amenability  to  treatment. 

3.  Massachusetts  allows  for  the  transfer  of  juveniles  between  the  ages 
of  fourteen  and  seventeen,  whereas  the  NAC  and  Task  Force  would  only  allow 
for  the  transfer  of  juveniles  aged  sixteen  or  older. 

The  Task  Force  and  NAC  seem  to  have  chosen  the  minimum  age  of  sixteen 
for  transfer  somewhat  arbitrarily.   The  commentary  to  NAC  3.116  justifies  the 
recommendation  by  noting  that  "[t]his  is  in  accord  with  the  recommendations  of 
most  recent  standards  and  models  and  is  the  practice  of  about  a  quarter  of  the 
states." 

The  IJA/ABA  drafters  have  not  promulgated  any  minimum  age  requirements 
for  waiver  of  jurisdiction. 

3.H:  VENUE 

Task  Force  9.6  provides  that  an  alleged  delinquent  should  come  under  the 
jurisdiction  of  the  family  court  in  the  place  where  the  alleged  act  took  place, 
unless  on  the  motion  of  the  juvenile,  the  prosecutor,  or  its  own  motion,  the  court 
decides  to  transfer  the  case  to  the  jurisdiction  of  the  juvenile's  residence. 

NAC  3.118  provides  that  jurisdiction  over  delinquency,  noncriminal  mis- 
behavior, or  neglect  and  abuse  cases  should  be  adjudicated  in  the  jurisdiction 
where  the  conduct  from  which  the  case  arose  is  alleged  to  have  occurred.   The 
standard  provides  further  that  on  the  motion  of  any  party  prior  to  adjudication, 
the  court  should  transfer  the  case  to  a  family  court  in  another  location  if  it 
finds  that  a  fair  and  impartial  adjudication  cannot  be  had  in  the  jurisdiction 
where  the  case  is  then  pending,  or  if  such  a  transfer  would  be  in  the  interests 
of  justice.   Also,  the  family  court  should  be  authorized  to  transfer,  upon  motion 
of  any  party,  a  case  after  adjudication  to  the  family  court  in  the  jurisdiction 
in  which  the  juvenile  or  her  family  reside,  for  determination  of  the  appropriate 
disposition  and  enforcement  thereof. 

The  IJA/ABA  and  Massachusetts  General  Law  have  no  specific  provisions  on 
venue. 

The  commentary  to  NAC  3.118  states  that  venue  is  recommended  to  be  in  the 
jurisdiction  in  which  the  underlying  conduct  occurred  because  the  witnesses  for 
both  the  state  and  the  respondent  are  more  likely  to  be  available  there,  because 
it  is  consistent  with  the  Sixth  Amendment  of  the  U.S.  Constitution,  which  requires 
that  criminal  cases  be  tried  in  the  jurisdiction  "wherein  the  crime  shall  have 
been  committed,"  and  because  this  is  the  current  practice  in  a  majority  of 
jurisdictions.   Notice  that  the  Sixth  Amendment  argument  is  unpersuasive  so  long 
as  delinquency  adjudications  are  treated  as  noncriminal. 
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The  commentary  goes  on  to  note  that  no  special  right  of  consent  is  accorded 
the  juvenile  because  transfer  from  the  place  of  occurrence  to  the  place  of 
residence  could  be  used  to  prejudice  the  state  as  well  as  benefit  the  juvenile. 
As  a  compromise,  the  standard  recommends  allowing  transfer  for  the  purposes  of 
disposition  and  enforcement.   The  commentators  note  that  the  family  court  judge 
in  the  home  jurisdiction  is  more  likely  to  know  the  programs  and  services 
available  in  that  jurisdiction. 

3.1:   JURISDICTION  OVER  MENTALLY  DEFECTIVE  JUVENILES 

Task  Force  8.2  recommends  that  civil  commitments  be  under  the  jurisdiction 
of  the  family  court.   The  IJA/ABA  recommends  that  mental  illness  and  retardation 
commitment  proceedings  concerning  juveniles  and  adults  should  be  governed  by  the 
law  of  the  jurisdiction  applicable  to  such  proceedings  for  nonadjudicated  youth.  Court 
Organization  1.1(A).   The  NAC  has  no  relevant  standard.   Ch.  120,  s.  14  of  the 
Massachusetts  General  Laws  provides  that  whenever  the  Department  of  Youth  Services 
finds  that  a  person  committed  to  the  Department  is  insane  or  feeble  minded,  a 
sexual  psychopath,  or  potentially  psychotic,  the  Department  may  make  application 
to  the  "proper  court"  for  a  new  commitment  to  an  appropriate  agency. 

The  commentary  to  Task  Force  8.2  explains  that  civil  commitments,  including 
commitments  for  mental  illness,  retardation,  and  addiction  to  alcohol  or  narcotics, 
are  recommended  to  come  under  the  jurisdiction  of  the  family  court  because  such 
proceedings  are  likely  to  have  a  substantial  impact  on  the  family  of  a  person 
against  whom  commitment  is  sought.   The  commentary  notes  that  when  a  parent  is 
removed  from  the  home  and  placed  in  an  institution,  there  are  major  ramifications 
for  the  family  in  terms  of  continuing  child  care,  financial  support,  and  other 
aspects  of  the  family  function.   The  commentary  warns  that  to  be  effective  in 
dealing  with  civil  commitments  the  family  court  must  be  provided  with  adequate 
resources. 

3. J:   JURISDICTION  OVER  TRAFFIC  OFFENSES 

All  three  standards  recommend  that  the  family  court  should  have  jurisdiction 
over  major  traffic  offenses  by  juveniles,  and  all  three  standards  define  major 
traffic  offenses  similarly.   NAC  3.111,  Task  Force  9.7,  Sanctions  2.2.   The  NAC 
and  Task  Force  also  recommend  that  family  courts  should  have  jurisdiction  over 
juveniles  who  commit  a  traffic  offense  at  an  age  too  young  to  obtain  a  license, 
while  the  IJA/ABA  recommends  that  the  family  court  should  have  jurisdiction 
over  any  child  under  thirteen  who  commits  a  traffic  offense. 

The  standards  generally  define  major  traffic  offenses  to  include  the 
following: 

-  vehicular  homicide; 

-  hit-and-run  driving; 

-  driving  under  the  influence  of  alcohol  or  drugs; 

-  reckless  driving; 

-  traffic  offenses  for  which  there  is  a  mandatory  term  of  incarceration 
upon  conviction. 

Lesser  offenses  by  a  juvenile  old  enough  to  obtain  a  driver's  license  should 
be  handled  by  the  adult  traffic  court. 

The  commentary  to  Task  Force  9.7  suggests  that  the  primary  reasons  for 
excluding  minor  traffic  offenses  from  the  jurisdiction  of  the  family  courts  are 
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(1)  that  minor  traffic  offenses  are  generally  not  evidence  of  delinquency  and 
of  a  need  for  rehabilitative  treatment;  (2)  that  including  minor  offenses  under 
the  jurisdiction  of  the  family  court  would  tend  to  overburden  the  courts 
administratively;  and  (3)  that  juveniles  old  enough  to  obtain  a  license  are 
exercising  an  adult  privilege  and  should  ordinarily  be  handled  by  the  adult  courts. 

Massachusetts  General  Laws  Ch.  119,  s.  74,  allows  for  the  issuance  of  a 
criminal  complaint  for  any  motor  vehicle  violation  contained  in  Chapters  eighty- 
nine  or  ninety,  when  the  juvenile  is  between  sixteen  and  seventeen,  and  the 
offense  is  not  punishable  by  imprisonment  or  a  fine  or  a  fine  of  more  than 
one  hundred  dollars. 

Additionally,  Massachusetts  General  Law,  Ch.  119,  s.  58B,  provides  that  if 
a  child  is  adjudicated  delinquent  by  reason  of  having  violated  any  statute,  by-law, 
ordinance  or  regulation  related  to  the  operation  of  motor  vehicles,  the  court  may, 
aside  from  its  usual  dispositional  options,  impose  a  fine  not  exceeding  the 
amount  authorized  by  statute. 

3.K;   INTERACTION  WITH  FEDERAL  COURTS 

The  Task  Force  and  IJA/ABA  provide  no  standards.  The  NAC,  in  standard  3.114, 
recommends  that  the  jurisdiction  of  the  United  States  District  Courts  over  offenses 
committed  by  juveniles  should  be  reduced  to  the  greatest  extent  possible. 

The  commentary  suggests  that  the  primary  reasons  for  this  recommendation  are 
(1)  that  the  federal  courts  handle  very  few  delinquency  cases  and  have  not, 
therefore,  developed  the  appropriate  expertise;  and  (2)  that  delinquency  is 
primarily  a  state  and  local  concern. 

M.G.L.  c.  120,  s.  25  provides  that  n[t]he  provisions  of  this  chapter  relative 
to  commitment  to  the  care  of  the  [Department  of  Youth  Services]  shall  extend  to 
boys  and  girls  committed  by  authority  of  the  courts  or  magistrates  of  the  United 
States." 

3.L:   JURISDICTION  OVER  ADULTS  ACUSED  OF  CONTRIBUTION 

None  of  the  three  sets  of  standards  defines  the  parameters  of  the  offense 
of  contributing  to  the  delinquency  of  a  minor,  although  the  NAC  and  Task  Force 
provide  that  such  an  offense  ought  to  be  cognizable   in  the  family  court.   See 
NAC  3.117,  Task  Force  8.2.   As  the  commentary  to  NAC  3.117  makes  clear,  such 
offenses  should  be  cognizable   in  the  family  court  because  of  the  availability 
of  counseling  and  other  services.   NAC  3.117  also  recommends  that  the  family 
court  should  have  the  authority  to  transfer  adults  charged  with  contributing  to 
the  delinquency  of  a  minor  (or  with  intra-family  criminal  offenses)  to  a  court 
of  general  jurisdictions  when  there  is  a  finding  that  the  services  available 
through  the  family  court  are  inappropriate. 

Massachusetts  General  Law,  Ch.  119,  s.  63,  makes  it  criminal  for  any 
person  to  have  "caused,  induced,  abetted,  or  encouraged  or  contributed  toward  the 
waywardness  or  delinquency  of  a  child  or  to  have  acted  in  any  way  tending  to  cause 
or  induce  such  waywardness  or  delinquency...."  The  offense  is  cognizable  in  the 
juvenile  courts  of  Massachusetts. 

4.   STRUCTURE  OF  THE  COURT  SYSTEM 
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4. A:   COURT  ORGANIZATION 

All  three  sets  of  standards  agree  that  the  traditional  jurisdiction  of 
juvenile  courts  should  be  subsumed  in  a  family  court,  which  court  would  be  at 
the  highest  level  of  general  trial  jurisdiction.   NAC  3.111,  Task  Force  8.2, 
Court  Organization  1.1.    Aside  from  the  normal  range  of  domestic  and  family 
issues,  the  family  court  would  therefore  also  gain  jurisdiction  over  cases  of 
delinquency,  noncriminal  misbehavior,  and  abuse  and  neglect.   As  discussed 
previously,  the  IJA/ABA  would  exclude  jurisdiction  over  cases  of  noncriminal 
misbehavior  from  the  family  courts  since  the  IJA/ABA  drafters  believe  that 
such  cases  should  be  handled  in  a  nonjudicial  forum. 

The  justification  for  dealing  with  juvenile  problems  in  a  "unified" 
family  court  has  already  been  discussed  at  length  in  #3,  "Jurisdiction." 
Nevertheless,  it  is  worthwhile  to  reemphasize  that  the  theory  behind  the  "unified" 
family  court  is  that  " [f jamily-related  legal  problems  have  a  common  root.   To 
treat  these  problems  in  separate  courts  is  to  encourage  inconsistent  orders  and 
to  upset  needlessly  the  lives  of  families  who  appear  before  the  court." 
Commentary  to  Task  Force  8.2. 

Massachusetts  does  not  follow  the  "unified"  family  court  model,  but  vests 
jurisdiction  over  juvenile  matters  in  a  specialized  system  of  juvenile  courts. 
See  M.G.L.  c.  119,  s.  52.   The  Massachusetts  juvenile  courts  have  original  and 
exclusive  jurisdiction  of  cases  of  delinquency,  cases  of  children  in  need  of 
services  (CHINS),  and  care  and  protection  cases. 

4.B:   LEVEL  OF  TRIAL  COURT  JURISDICTION 

All  three  standards  suggest  that  the  family  court  be  at  the  level  of  the 
highest  trial  court  of  general  jurisdiction.   NAC  3.121,  Task  Force  8.1,  Court 
Organization  1.1.   The  commentary  to  NAC  3.121  states  that  the  "aim  of  the 
standard  is  to  assure  that  the  quality  of  justice  offered  juveniles  is  comparable 
to  that  available  in  adult  civil  or  criminal  matters,  and  to  promote  economy  and 
efficiency  in  court  administration."  Additionally,  the  commentary  anticipates 
that  as  a  divirsion  of  the  highest  court  of  general  jurisdiction  additional 
resources  will  be  made  available  to  the  family  court,  and  further,  that  the 
enhanced  prestige  will  put  to  rest  the  stigma  of  the  "kiddie  court." 

Juvenile  courts  in  Massachusetts  are  part  of  the  Juvenile  Court  Department 
of  the  District  Court  Department,   both  of  which  are  on  the  lower  tier  of  a  two 
tier  system  of  courts  of  general  trial  jurisdiction.   Massachusetts  has  therefore 
not  followed  the  recommendation  of  the  model  standards  that  juvenile  courts  should 
be  at  the  highest  level  of  courts  of  general  trial  jurisdiction. 

4.C:   QUALIFICATION  AND  TENURE  OF  JUDGES 

The  model  standards  agree  generally  about  the  qualification,  although  not 
about  the  tenure  of  judges.   Compare  NAC  3.122,  3.123,  Task  Force  8.4,  17.1,  17.2, 
Court  Organization  2.1.   A  representative  statement  as  to  the  qualification  of 
judges  appears  in  NAC  3.123:   "In  addition  to  those  qualifications  required  for 
all  judges  serving  on  the  highest  court  of  general  jurisdiction,  family  court 
judges  should  be  attorneys  who  possess  a  keen  and  demonstrated  interest  in  the 
needs  and  problems  of  juveniles."   See  also  Task  Force  8.4.   As  to  appointment, 
NAC  3.123  is  again  representative:   "They  should  be  assigned  to  the  family  court 
without  regard  to  seniority,  political  considerations,  or  any  other  factors  that 
detract  from  the  objective  evaluation  of  an  individual's  competence  for  and 
interest  in  service  on  the  family  court."   See  also  Task  Force  17.1.   The  IJA/ABA 
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advocates  that  appointments  be  made  by  the  presiding  judge  of  the  court  of 
highest  general  jurisdiction.   Court  Organization  2.1.   The  Task  Force  recommends 
that  appointments  be  made  by  the  presiding  judge  or  on  the  "judicial  merit  plan," 
depending  on  jurisdiction.   The  Task  Force  also  advocates  for  the  specialized 
training  of  judges. 

On  the  matter  of  tenure,  the  standards  differ.   The  Task  Force  advocates 
for  service  in  the  family  court  on  a  permanent  assignment.   Task  Force  8.4.   The 
NAC  recommends  two  year  terms,  with  judges  in  multiple  judge  jurisdictions  allowed 
to  serve  two  consecutive  terms.   The  NAC  would  also  allow  the  presiding  judge  of 
the  highest  court  of  general  jurisdiction  the  discretion  to  appoint  an  incumbent 
family  court  judge  to  additional  consecutive  terms  when  that,  judge  has  demonstrated 
exceptional  competence  and  a  retained  keen  interest  in  the  family  court.   The  IJA/ABA 
recommends  that  family  court  judges  be  appointed  on  a  modified  rotation  system, 
with  appointment  for  one  year  and  renewal  for  no  longer  than  two  additional  years. 

4.D:   USE  OF  QUASI- JUDICIAL  DECISION  MAKERS 

All  three  standards  advocate  against  the  use  of  quasi-judicial  decision 
makers  in  the  family  courts.   NAC  3.124,  Task  Force  8.3,  17.3,  Court  Organization 
2.2,  3.2.   This  prohibition  includes  "adjudicatory  or  dispositional  hearings,  and 
any  hearings  at  which  the  detention,  conditioned  liberty,  transfer,  or  temporary 
or  permanent  custody  of  a  juvenile  is  at  issue."  NAC  3.124.   Task  Force  17.3 
states  that  if  quasi-judicial  decision  makers  must  be  used  they  should  meet  the 
qualifications  and  be  subject  to  the  same  standards  as  family  court  judges. 

The  commentary  to  NAC  3.124  explains  that  the  standard  is  premised  on  the 
following  things:  the  greater  visibility  and  accountability  of  judges  compared 
to  masters  or  referees;  the  need  to  upgrade  the  status  of  the  family  court;  and 
the  administrative  advantages  of  eliminating  the  cumbersome  review  and  trial  de 
novo  system  required  in  districts  utilizing  quasi-judicial  decision  makers. 

Massachusetts  utilizes  no  quasi-judicial  decision  makers  in  its  juvenile 
courts. 

4.E:   PROSECUTORS  IN  FAMILY  OR  JUVENILE  COURT 

The  NAC  has  no  standards  relative  to  prosecutors  in  family  or  juvenile 
court.   The  Task  Force  has  several.   The  IJA/ABA  has  an  entire  volume  devoted  to 
the  subject.   For  the  sake  of  expediency,  only  several  of  the  more  salient 
features  of  the  IJA/ABA  volume  will  be  dealt  with  here. 

Both  the  Task  Force  and  the  IJA/ABA  recommend  that  a  separate  family  court 
prosecutorial  unit  be  set  up  whenever  there  are  six  or  more  attorneys  in  the 
local  prosecutor's  office.   Task  Force  15.1,  Prosecution  2.1.   Both  standards 
agree  that  the  primary  duty  of  the  prosecutor's  office  is  to  seek  justice  by 
fully  and  faithfully  representing  the  state's  interest  without  losing  sight  of 
the  philosophy  and  purpose  of  the  family  court.   Task  Force  15.8,  Prosecution 
1.1(B).   Both  standards  agree  that  the  prosecutor  must  function  in  an  adversarial 
role,  particularly  at  adjudication,  since  delinquency  proceedings  are  essentially 
adversarial  in  nature.   The  IJA/ABA  recommends  that  family  court  "prosecutors" 
be  involved  in  every  stage  of  every  proceeding  subject  to  the  jurisdiction  of  the 
family  court  in  which  the  state  has  an  interest.   Prosecution,  1.1(A). 
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The  introduction  to  the  IJA/ABA's  volume  on  Prosecution  states  that  there 
are  "two  basic  principles  underpinning  these  standards.   First,  because  juvenile 
court  proceedings  are  no  longer  nonadversarial  in  nature,  the  interests  of  the 
state  must  be  effectively  represented;  to  accomplish  this,  a  [juvenile  prosecutor] 
should  participate  in  every  proceeding  in  every  case  in  which  the  state  has  an 
interest.   Second,  the  [juvenile  prosecutor],  while  acting  as  a  vigorous  advocate, 
should  not  lose  sight  of  the  philosophy  and  purpose  of  the  [juvenile  or  family 
court]  in  insuring  the  best  interests  of  the  youth." 

Massachusetts  has  no  specific  provisions  regarding  prosecutors  in  juvenile 
court. 

4.F:   COURT  RULES  OF  PROCEDURE 

The  NAC  and  IJA/ABA  have  no  standards  relative  to  rules  of  procedure  in 
juvenile  cases.   Task  Force  8.6  provides  only  that  comprehensive  rules  governing 
family  court  practice  and  procedure  should  be  adopted  and  published  to  insure 
regularity  and  promote  efficiency  in  family  court  proceedings.   The  rules  should 
provide  in  detail  for  pretrial  discovery  procedures  appropriate  for  the  family 
court. 

The  commentary  to  Task  Force  8.6  notes  that  confusions  as  to  the  proper 
rules  for  discovery  in  juvenile  court  have  arisen  because  of  the  conflict  between 
generally  more  liberal  rules  of  discovery  in  civil  proceedings,  and  generally  more 
restrictive  rules  in  criminal  proceedings.   The  courts  have" been  of  insufficient 
guidance  in  this  regard.   The  commentary  maintains  that  discovery  rules  should 
address  specific  problems  that  arise  in  family  court  proceedings,  such  as  whether 
the  respondent  in  a  delinquency  proceeding  should  be  granted  advance  discovery 
of  social  reports  used  by  intake  staff  or  prepared  for  a  transfer  or  dispositional 
hearing. 

Massachusetts  does  not  have  any  special  rules  of  procedure  relative  to  the 
operation  of  juvenile  courts  in  the  statutory  text  of  the  Massachusetts  General 
Laws.   However,  the  Massachusetts  Rules  of  Criminal  Procedure  govern  delinquency 
proceedings  in  general.   Rules  203  through  208  of-  the  Special  Rules  of  the 
District  Courts  of  Massachusetts  articulate  exceptional  rules  applicable  to 
juvenile  court  proceedings.   These  rules  are  summarized  here  as  follows:   Rule 
203  regulates  forms  in  juvenile  cases.   Rule  204  states  that  the  rules  of  the 
district  courts  applicable  to  proceedings  against  adults  will  be  applicable  to 
proceedings  against  juveniles  except  as  otherwise  expressly  provided.   Rule  205 
provides  for  a  notice  of  rights  to  be  attached  with  a  summons.   Rule  206  provides 
that  a  copy  of  the  complaint  shall  be  attached  to  a  summons  to  the  parent,  guardian, 
or  an  agency.   Rule  207  provides  for  representation  by  counsel  in  every  stage  of  a 
proceeding  if  the  juvenile  could  be  committed  to  the  custody  of  the  Department  of 
Youth  Services.   Rule  208  provides  for  conditions  under  which  a  transfer  hearing 
may  be  held. 

Notice  that  these  special  rules  do  not  satisfy  the  criteria  of  Task  Force 
8.6  in  that  they  are  not  sufficiently  responsive  either  to  issues  of  pre-trial 
discovery  or  to  other  concerns  which  are  peculiar  to  the  juvenile  court. 
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5.   COMMENCEMENT  OF  PROCESS 

All  three  standards  recommend  that  administratively  separate  "intake  units" 
should  be  established  to  review  complaints  and  decide  or  assist  in  deciding  on 
the  filing  of  a  petition*   NAC  3.141,  Task  Force  21.1,  Juvenile  Probation  Function 
("Probation")  2.1.   Intake  will  be  discussed  in  the  material  on  "Intake,  Investigation 
and  Reports,"  later  in  this  analysis. 

5. A:   FILING  OF  COMPLAINT 

All  three  standards  provide  that  complaints  be  filed  with  the  designated 
intake  unit.   NAC  3.142,  Task  Force  15.14,  Pretrial  Court  Proceedings  ("Pretrial 
Proceedings")  1.1.   The  Task  Force  and  the  IJA/ABA  both  would  allow  the  complaint 
to  be  initiated  by  persons  having  personal  knowledge  of  the  facts  and  by  those 
who  are  merely  informed  of  the  facts  but  believe  them  to  be  true.   In  both  cases, 
the  complaint  needs  to  be  in  writing. 

Massachusetts  General  Law  requires  that  when  a  delinquency  complaint  is 
made  the  complainant  and  the  witnesses  must  be  examined  under  oath,  the  complaint 
must  be  reduced  to  writings  and  it  must  be  subscribed  to  by  the  complainant. 
Cho  119,  s.  54.   The  statute  is  not  explicit  about  whether  the  complainant  must 
have  personal  knowledge.   As  a  practical  matter,  complaints  are  normally  accepted 
only  from  those  with  personal  knowledge  or  from  police  officers. 

In  cases  of  a  Children  In  Need  of  Services^Petition,  Massachusetts  provides 
in  Ch.  119,  s.  39E  that  a  petition  may  ordinarily  issue  only  after  a  hearing. 
Parents,  legal  guardians,  police  officers,  and  school  authorities  may  apply  for  a 
petition  under  specified  conditions.   If  a  child  is  brought  in  on  arrest,  a 
petition  may  issue  automatically. 

5.B:   FILING  OF  PETITION 

The  NAC  advocates  generally  that  an  intake  officer  should  make  a  determination 
on  a  complaint's  legal  sufficiency.   If  legal  sufficiency  is  unclear,  the  intake 
officer  should  ask  the  family  court  prosecutor  to  make  the  decision  on  legal 
sufficiency.   If  the  complaint  is  found  legally  sufficient,  the  intake  officer 
must  then  determine  whether  to  recommend  that  a  petition  be  filed,  to  refer  the 
person  for  services,  or  to  dismiss  the  complaint.   NAC  3.142.   Presumably,  if 
the  complaint  is  found  insufficient,  it  must  be  dismissed  in  any  case.   All 
petitions  must  be  prepared  and  filed  by  the  family  court  prosecutor's  office, 
and  signed  by  the  attorney  in  charge  of  that  section.   NAC  3.163. 

The  Task  Force  provides  that  the  intake  unit  should  process  all  applications 
for  petitions,  and  should  have  the  authority  to  make  one  of  the  following  four 
dispositions: 

1.  refer  the  case  to  the  family  court  prosecutor  for  court  action; 

2.  refer  the  juvenile  and/or  the  family  for  noncourt  services; 

3.  defer  the  decision  on  filing  a  petition  up  to  ninety  days,  if  the 
juvenile  is  not  in  detention; 

4.  dismiss  the  application  as  not  substantiated  by  the  available  facts. 
Task  Force,  21.2. 

Petitions  themselves  must  be  filed  by  the  family  court  prosecutor's  office, 
and  should  be  signed  by  the  family  court  prosecutor,  to  certify  that  she  has  read 
the  petition  and  that  to  the  best  of  her  knowledge,  information,  and  belief,  it 
is  true.   Task  Force  15.15.   The  petition  must  set  forth  facts  sufficient  to  allege 
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the  subject  matter  and  establish  the  jurisdiction  of  the  court.   The  petition 
must,  at  a  minimum,  contain  the  following: 

-  the  name,  address,  and  date  of  birth  of  the  juvenile; 

-  the  name  and  address  of  the  juvenile's  parents  or  guardian; 

-  the  date,  time,  manner,  and  place  of  the  acts  alleged  as  the  basis 
for  juvenile  court  jurisdiction; 

-  the  citation  to  the  applicable  federal,  state  or  local  law  or  ordinance 
alleged  to  have  been  violated; 

-  a  brief  statement  of  the  adjudicatory  relief  sought. 

Both  the  NAC  and  the  Task  Force  provide  strict  time  limitations  on  the 
processing  of  a  petition.   NAC  3.161(a),  Task  Force  21.2.   The  NAC  provides  that 
an  intake  decision  should  be  made  within  twenty-four  hours  after  the  juvenile  has 
been  taken  into  custody  (excluding  non-judicial  days)  if  the  juvenile  is  detained, 
and  within  thirty  calendar  days  of  the  filing  of  a  complaint  if  the  juvenile  is 
not  detained.   The  Task  Force  requires  that  the  intake  services  process  the 
application  for  a  petition  within  forty-eight  hours  if  the  juvenile  is  in  detention 
or  shelter  care,  and  within  thirty  calendar  days  if  the  juvenile  is  not. 

The  IJA/ABA,  in  Pretrial  Proceedings  1.4,  decrees  that  the  delinquency 
petition  should  be  prepared  and  filed  by  the  prosecuting  attorney  and  should  bear 
the  prosecuting  attorney's  signature,  to  certify  that  she  has  read  it  and  to  the 
best  of  her  knowledge,  information,  or  belief,  there  is  good  ground  to  support  it. 
Pretrial  Proceedings  1.3  states  that  a  petition  should  set  forth  with  particularity 
all  factual  and  other  allegations  relied  upon  in  asserting  that  the  juvenile  is 
within  the  juvenile  court's  jurisdiction.   The  standard  then  lists  the  same  six 
items  as  are  listed  in  Task  Force  15.15,  except  that  the  list  item  relative  to 
judicial  relief  is  omitted. 

The  major  difference  between  these  standards  appears  to  be  that  the  IJA/ABA 
does  not  favor  having  intake  units  make  the  decision  as  to  whether  to  recommend 
that  a  petition  should  issue,  or  that  it  should  not.   The  IJA/ABA  standard  simply 
states  that  a  family  court  prosecutor  should  file  the  petition.   In  the  commentary 
to  standard  1.4,  the  commentator  notes  that  the  prosecutor  is  the  only  person 
involved  in  the  preliminary  screening  process  with  the  expertise  to  determine  the 
legal  sufficiency  of  an  accusation  against  a  juvenile.   The  NAC  strikes  a  compromise, 
both  by  requiring  that  if  legal  sufficiency  is  unclear  the  determination  should  be 
made  by  the  prosecutor's  office,  and  by  requiring  that  a  complainant  can  resubmit 
a  complaint,  whereupon  the  family  court  prosecutor's  office  makes  the  decision 
as  to  whether  a  petition  should  issue. 

Notice  that  Massachusetts  General  Law  does  not  distinguish  between  a  complaint 
and  a  petition  in  delinquency  cases.   See  Ch.  119,  s.  54.   If  a  delinquency 
complaint  is  sworn  out,  jurisdiction  before  the  juvenile  court  is  established, 
assuming  that  the  clerk  accepts  the  complaint.   In  the  case  of  "Children  In  Need 
of  Services,"  a  hearing  must  ordinarily  be  had  on  the  petition  unless  the  child 
is  brought  in  on  arrest,  in  which  case  the  petition  may  issue  automatically. 

5.C:   EXAMINATION  OF  COMPLAINT  OR  PETITION 

The  Task  Force  and  NAC  recommend  having  the  intake  unit  make  the  decision 
as  to  whether  to  refer  the  complaint  to  the  family  court  prosecutor's  office  for 
the  filing  of  a  petition.   The  IJA/ABA  favors  having  the  family  court  prosecutor's 
office  examine  the  complaint  and  decide  whether  or  not  a  petition  should  issue. 
See  also  #5.B,  "Filing  of  Petition." 
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Under  Massachusetts  law  a  delinquency  complaint  is  first  examined  by 
the  court,  which  decides  whether  or  not  to  accept  jurisdiction.   Ch.  119,  s.  54. 
In  practice,  if  a  police  officer  swears  out  the  complaint,  acceptance  of  juris- 
diction is  usually  automatic.   If  a  civil  complaint  is  sworn  out  the  practice  is 
for  the  court  to  hold  a  hearing  at  which  the  child  and  his  or  her  parents  or 
guardian  will  be  summonsed.   In  cases  of  "Children  In  Need  of  Services,"  a  hearing 
must  be  held  on  any  petition  unless  the  child  is  brought  in  on  arrest,  in  which 
case  the  petition  issues  automatically.   Ch.  119,  s.  39E. 

5.D:   ISSUANCE  OF  COMPLAINT  OR  PETITION 

All  three  sets  of  standards  require  that  the  family  court  prosecutor's 
office  prepare  and  file  the*  actual  petition.   The  reason  appears  to  be  that  the 
family  court  prosecutor's  office  is  more  capable  of  preparing  and  filing  the 
petition  than  the  intake  unit.   See  commentary  to  NAC  3.163  and  #5.B,  "Filing  of 
Petition." 

5.E:   FORM  AND  CONTENT  OF  PETITION  OR  COMPLAINT 

The  NAC  and  IJA/ABA  have  fairly  similar  requirements  concerning  the  form 
and  contents  of  a  petition.   NAC  3.164  states  that  the  petition  should  set  forth 
with  particularity  all  factual  and  other  allegations  relied  upon  in  asserting 
jurisdiction.   Specifically,  the  petition  should  include: 

1.  The  name  and  address  of  the  respondent; 

2.  The  date,  time,  manner,  and  place  of  the  conduct  alleged  for  the  court's 
jurisdiction; 

3.  Any  other  factual  allegations  necessary  to  establish  jurisdiction; 

4.  A  citation  to  the  legal  provisions  relied  upon  for  jurisdiction  and 
alleged  to  have  been  violated  by  the  conduct  in  question; 

5.  The  types  of  disposition  to  which  the  respondent  could  be  subjected;  and, 

6.  The  name  and  address  of  the  juvenile's  parents,  guardian,  or  primary 
caretaker. 

The  IJA/ABA  in  Pretrial  Proceedings  1.3  also  states  that  the  petition  should 
set  forth  with  particularity  all  factual  and  other  allegations  relied  upon  in 
asserting  that  the  juvenile  is  within  the  juvenile  court's  jurisdiction,  including: 

1.  The  name,  address,  and  date  of  birth  of  the  juvenile; 

2.  The  name  and  address  of  the  juvenile's  parents,  guardian,  or  custodian; 

3.  The  date,  time,  manner,  and  place  of  the  acts  alleged  as  the  basis  for  the 
court's  jurisdiction; 

4.  A  citation  to  the  section  of  the  juvenile  court  act  relied  upon  for 
jurisdiction; 

5.  A  citation  to  the  federal,  state,  or  local  law  or  ordinance  allegedly 
violated  by  the  juvenile; 

6.  The  range  of  dispositions  to  which  the  respondent  could  be  subject  if 
the  allegations  of  the  petition  were  proven. 

Task  Force  12.5  states  only  that  a  delinquency  petition  should  set  forth 
in  plain  and  concise  language  and  with  reasonable  particularity  the  time,  place, 
and  manner  of  the  acts  alleged,  and  should  cite  the  federal  or  state  statute  or 
local  ordinance  that  is  alleged  to  have  been  violated. 
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The  conunentary  to  NAC  3.164  makes  clear  that  the  standard  is  intended  to 
assure  that  the  respondent  has  sufficient  notice  of  the  charges  to  be  able  to 
prepare  for  trial.   The  commentary  notes  that  such  notice  is  demanded  in 
delinquency  proceedings  by  In  re  Gault,  387  U.S.  1  (1967).   This  standard  also 
covers  petitions  in  the  case  of  noncriminal  misbehavior  and  neglect  and  abuse. 
Notice  that  Gault  only  entitles  a  juvenile  respondent  to  notice  of  the  charges. 
The  NAC  and  IJA/ABA  standards  appear  to  go  beyond  the  minimum  requirements  of 
Gault. 

Massachusetts  has  no  particular  statutory  requirements  as  to  the  form 
and  context  of  a  petition  or  complaint. 

6.   ARREST,  WARRANT,  AND  SUMMONS 

6. A:   STANDARDS  FOR  WARRANTLESS  ARREST  OF  JUVENILES 

The  standards  are  not  expansive  in  their  treatment  of  the  issue  of  warrantless 
arrests.   The  IJA/ABA  provides  only  that  juveniles  should  receive  the  same  safeguards 
as  adults  with  regard  to  preliminary  investigations  (stop  and  frisk)  and  the  arrest 
process.   Police  Handling  of  Juvenile  Problems  ("Police  Handling")  3.2.   The  Task 
Force  states  that  police  are  authorized  to  take  into  custody  all  juveniles  who 
violate  criminal  statutes  or  ordinances  of  the  local,  state,  or  federal  government. 
Task  Force  5.6.   The  commentator  to  Task  Force  5.6  notes  that  the  process  for 
taking  a  juvenile  into  custody  on  delinquency  charges  should  parallel  the  procedures 
employed  for  adults. 

The  NAC  does  not  distinguish,  in  its  standards,  between  arrest  on  a  warrant 
and  warrantless  arrests.   NAC  2.231  provides  that  whenever  practicable,  an  order 
of  a  family  court  judge  should  be  obtained  before  taking  a  juvenile  into  custody. 
A  juvenile  should  not  be  taken  into  custody  in  any  case  unless  there  is  probable 
cause  to  believe  that  the  juvenile  falls  within  the  jurisdiction  of  the  family 
court. 

Massachusetts  General  Law  has  no  provisions  on  warrantless  arrest  in  its 
delinquency  code. 

6.B:   STANDARDS  FOR  ISSUANCE  OF  WARRANT  FOR  JUVENILE 

The  Task  Force  provides  no  standards  on  the  issuance  of  a  warrant  for  the 
arrest  of  a  juvenile.   The  IJA/ABA  provides  that  no  bench  warrant  should  issue 
against  a  respondent  unless  there  is  probable  cause  to  believe  that  the  court 
has  jurisdiction  over  the  respondent  and  (1)  the  respondent  has  failed  to  appear 
in  response  to  a  summons,  or  (2)  the  prosecuting  attorney  demonstrates  to  the 
court  that  the  issuance  or  service  of  a  summons  will  cause  the  respondent  to  flee, 
or  (3)  a  summons  having  issued,  it  is  shown  that  reasonable  efforts  to  serve  the 
respondent  both  personally  and  by  mail  have  failed. 

NAC  2.231  provides  that  an  order  should  not  be  issued  unless  there  is 
probable  cause  to  believe  that  the  family  court  has  delinquency  jurisdiction  over 
a  juvenile,  and  it  is  determined  that: 

1.  The  issuance  of  a  summons  would  not  adequately  protect  the  jurisdiction 
of  the  family  court;  or, 

2.  It  would  not  adequately  protect  the  juvenile  from  an  imminent  threat  of 
serious  bodily  harm;  or, 

3.  It  would  not  adequately  reduce  the  risk  that  the  juvenile  inflict  serious 
bodily  harm  on  others  or  commit  serious  property  damage  prior  to  adjudication. 
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In  making  this   decision,  the  following  factors  should  be  considered: 

a.  the  nature  and  seriousness  of  the  offense; 

b.  the  juvenile's  record  of  delinquency  offenses; 

c.  the  juvenile's  record  of  willful  failure  to  appear  on  a  summons; 

d.  the  availability  of  noncustodial  alternatives. 

Notice  that  there  is  a  significant  difference  in  emphasis  between  the  NAC 
and  the  IJA/ABA  in  terms  of  the  conditions  that  can  justify  the  issuance  of  a 
warrant  in  cases  where  a  summons  would  be  impractical,  counterproductive,  or 
unlikely  to  succeed.   The  NAC  would  allow  for  the  issuance  of  a  warrant  whenever 
a  juvenile  is  unlikely  to  appear,  for  preventative  detention,  or  for  the 
protection  of  the  public.   The  NAC  appears  to  be  much  more  concerned  with  the 
safety  of  the  juvenile  and  of  the  public,  whereas  the  IJA/ABA  is  primarily 
concerned  that   the  juvenile  show  up  in  court. 

Massachusetts  General  Law  provides  that  children  under  twelve  must  be 
summonsed  in  the  first  instance,  but  that  a  warrant  may  issue  if  the  child 
fails  to  appear.   Children  over  twelve  should  ordinarily  be  summonsed  in  the 
first  instance  unless  the  court  has  reason  to  believe  that  the  child  will  not 
appear,  in  which  case  a  warrant  may  issue.   Again,  if  the  child  fails  to  appear, 
a  warrant  may  issue  in  any  case.   Ch.  119,  s.  54. 

6.C:   STANDARDS  FOR  ISSUANCE  OF  SUMMONS  TO  JUVENILE 

The  Task  Force  and  the  IJA/ABA  standards  would  provide  that  a  summons 
issue  essentially  automatically  subsequent  to  the  filing  of  a  petition  unless 
the  juvenile  has  been  arrested.   Task  Force  12.5,  Pretrial  Proceedings  1.5(A). 
The  IJA/ABA  has  a  policy  favoring  summonses  over  warrants.   Interim  Status  7.2. 
The  NAC  has  no  specific  standard  on  the  issuance  of  summonses,  but  by  implication, 
a  summons  is  appropriate  in  all  cases  which  are  inappropriate  for  a  warrant.   See 
NAC  2.231. 

Massachusetts  ordinarily  requires  that  a  summons  issue  in  the  first  instance 
The  exceptions  are  directed  to  assuring  the  child's  presence  at  the  time  of  the 
hearing.   See  Ch.  119,  s.  54. 

6.D:   CONTENTS  OF  SUMMONS  OR  WARRANT 

NAC  2.234  recommends  that  a  summons  contain  the  following  information: 

-  the  individual's  name  and  address; 

-  the  name  and  address  of  the  person  to  whose  care  and  supervision  the 
individual  is  being  released; 

-  the  time,  manner,  and  place  of  conduct  which  the  individual  is  alleged 
to  have  committed; 

-  the  date  of  issuance; 

-  the  address  and  phone  number  of  the  intake  unit;  and, 

-  the  issuing  court  and  the  legal  provisions  alleged  to  have  been  violated. 

The  commentary  to  the  NAC  makes  clear  that  the  standard  is  designed  to 
insure  that  the  summons  clearly  informs  the  persons  to  whom  it  refers  of  their 
rights  and  responsibilities  and  of  the  basis  for  its  issuance. 
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Task  Force  12.5  recommends  that  at  a  minimum  the  summons  should  provide 
notice  to  the  juvenile  and  his  or  her  parents  of  their  required  appearance  in 
court  on  a  designated  date,  their  right  to  representation  by  counsel,  and  the 
available  procedures  for  obtaining  counsel.   The  form  and  contents  of  the 
petition  should  be  determined  by  an  appropriate  rule-making  body,  and  should 
be  uniform  throughout  the  state. 

The  IJA/ABA  states  only  that  the  summons  should  direct  the  parties  to 
appear  before  the  court  at  the  time  and  place  specified  for  an  initial  appearance 
on  the  petition.   Pretrial  Proceedings  1.5(B). 

Massachusetts  General  Law  states  only  that  in  case  a  warrant  issues  it 
must  recite  the  "substance  of  the  complainant."   Ch.  119,  s.  54. 

6.E:   SUMMONING  OF  PARENT,  GUARDIAN,  OR  OTHER  PERSON 

Task  Force  12.5  states  that  a  summons  should  be  issued  which  provides  the 
juvenile  and  his  or  her  parents  with  notice  of  the  time  and  date  of  their  required 
appearance  in  court,  of  their  right  to  counsel,  and  of  the  available  procedures 
for  obtaining  counsel.   The  IJA/ABA  standard  states  that  the  summons  should  be 
served  on  the  juvenile,  his  or  her  parents,  guardian,  or  custodian,  the  attorneys 
for  the  juvenile  and  the  parents,  if  their  identity  is  known,  and  any  other  person 
who  appears  to  the  court  to  be  a  necessary  and  proper  party  to  the  proceedings. 
Pretrial  Proceedings  1.5(D).   The  NAC  has  no  standards  relative  to  summoning  of 
parents,  guardians,  or  other  persons. 

Massachusetts  General  Law,  Ch.  119,  s.  55  provides  that  when  a  child  has 
been  summoned  to  appear  on  a  delinquency  matter  a  summons  shall  also  be  issued 
to  at  least  one  parent,  if  either  of  them  resides  in  the  Commonwealth,  or  to  the 
child's  lawful  guardian  or  to  the  person  with  whom  the  child  resides.   Ch.  119, 
s.  70  provides  that  the  parents  or  guardian  may  be  summoned  anytime  during  the 
pendency  of  the  case.   Ch.  119,  s.  71  provides  that  if  a  parent  or  guardian,  etc., 
fails  to  appear  on  a  summons,  the  court  may  issue  a  capias  to  compel  their 
attendance. 

6.F:   MANNER  OF  SERVICE 

The  standards  are  not  detailed  regarding  the  manner"  of  service  for  a 
summons.   NAC  3.164  and  Task  Force  12.5  provide  only  that  a  summons  should  be 
"served."  The  IJA/ABA  provides  that  a  copy  of  the  summons  should  be  served  by 
mail  or  in  person.   Pretrial  Proceedings  1.5(C). 

Massachusetts  General  Law  provides  that  a  summons  shall  be  served  by  a 
constable  or  police  officer,  either  by  delivering  it  personally  to  the  person  to 
whom  it  is  addressed,  or  by  leaving  it  with  a  person  of  proper  age  at  the  place 
of  residence  or  business  of  the  addressee,  and  that  the  constable  or  police 
officer  must  immediately  notify  the  court  of  the  time  and  manner  of  service.   Ch.  119, 
s.  55. 

6.G:   WAIVER  OF  SERVICE 

The  NAC  and  Task  Force  have  no  standards  on  waiver  of  service.   The  IJA/ABA, 
in  Pretrial  Proceedings  1.7(A)  states  only  that  respondents  in  a  delinquency 
proceeding  should  be  permitted  to  waive  service  of  summons  and  of  the  petition 
as  provided  in  Pretrial  Proceedings  6.1-6.4.   Standards  6.1  through  6.4  are  relative 
to  the  waiver  of  a  juvenile's  rights  generally,  and  they  set  up  a  complicated 
scheme  dependant  on  whether  or  not  a  juvenile  is  considered  a  "mature"  or  an 
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"immature"  respondent.   See  discussion  in  #14. L,  "Waiver  of  Rights." 

Massachusetts  law  states  only  that  service  of  a  summons  should  be  waived 
in  writing*   Ch.  119,  s.  55. 

6.H:   POST-ARREST  RELEASE 

"Post-arrest  release"  here  refers  to  release  after  arrest  but  before  a 
detention  hearing.   The  model  standards  provide  no  specific  provisions  on  post- 
arrest  release.   However,  NAG  3.155  does  indicate  that  post-arrest  release  is 
permissible,  and  Interim  Status  3.1,  of  the  IJA/ABA  volumes,  articulates  a 
general  policy  favoring  unconditional  release.   Massachusetts  has  no  provisions 
on  post-arrest  release. 

7.   DETENTION 

The  IJA/ABA  volume  on  Interim  Status  includes  a  number  of  standards 
relative  to  detention  policy  that  are  worth  noting  at  the  outset.   Standard 
3ol  articulates  a  general  preference  for  unconditional  release.   Standard  3.2 
promotes  three  reasons  justifying  some  sort  of  interim  detention.   They  are: 

1.  Protecting  the  jurisdiction  and  process  of  the  court; 

2.  Reducing  the  likelihood  that  the  juvenile  will  inflict  serious  bodily 
harm  on  others  during  the  interim  period;  or 

3.  Protecting  the  accused  juvenile  from  imminent  bodily  harm  upon  his 
or  her  request. 

Standard  3.3  lists  the  following  as  prohibited  justifications  for  detention: 

1.  To  punish,  treat,  or  rehabilitate  the  juvenile; 

2.  To  allow  parents  to  avoid  their  legal  responsibilities; 

3.  To  satisfy  demands  by  a  victim,  the  police,  or  the  community; 

4.  To  permit  more  convenient  administrative  access  to  a  juvenile; 

5.  To  facilitate  further  investigation  or  interrogation;  or, 

6.  To  substitute  for  a  lack  of  a  more  appropriate  facility  or  status 
alternative. 

Standard  3.4  proposes  generally  that  in  detention  situations  where  un- 
conditional release  is  not  possible  the  least'  restrictive  alternative  should  be 
favored. 

Standard  3.5  proposes  that  the  exercise  of  detention  authority  should 
reflect  the  following  values: 

-  respect  for  the  privacy,  dignity,  and  individuality  of  the  accused  juvenile 
and  his  or  her  family; 

-  protection  of  the  psychological  and  physical  health  of  the  juvenile; 

-  tolerance  of  the  diverse  values  and  preferences  among  different  groups 
and  individuals; 

-  ensurance  of  equality  of  treatment  by  race,  class,  ethnicity  and  sex; 

-  avoidance  of  regimentation  and  depersonalization  of  the  juvenile;  and, 

-  ensurance  that  the  juvenile  receives  adequate  legal  assistance. 

Standard  4.2  advocates  that  the  state  should  bear  at  every  stage  of  the 
proceedings  the  burden  of  persuading  the  relevant  decision  maker  with  clear  and 
convincing  evidence  that  restraints  on  an  accused  juvenile's  liberty  are  necessary, 
and  that  no  less  intrusive  alternative  will  suffice. 
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Standard  4.3  proposes  that  whenever  a  decision  is  made  at  any  stage  of 
the  proceedings  to  adopt  an  interim  measure  other  than  unconditional  release, 
the  decision  maker  should  state  in  writing  with  specificity  the  evidence  relied 
upon  for  that  conclusion,  and  the  authorized  purposes  that  justify  the  action. 
A  decision  to  hold  an  accused  juvenile  in  detention  should  be  invalid  if  reasons 
for  it  are  not  included. 

In  the  introduction  to  the  volume  on  Interim  Status  the  commentators  state 
that  the  standards  derive  from  a  concern  that  much  greater  care  and  sensitivity 
is  usually  devoted  to  postadjudicative  disposition  than  to  the  pretrial  stage. 
In  practice  many  more  juveniles  are  detained  prior  to  trial,  and  under  worse 
conditions  than  after  adjudication.   Standards  must  be  formulated  and  rules 
imposed  to  limit  pretrial  detention  to  ensuring  the  presence  of  the  accused 
at  future  proceedings.   The  standards  seek  to  curtail  severely,  but  not  eliminate 
entirely,  the  discretion  to  detain  that  currently  characterizes  the  system. 
That  discretion  is  intended  to  be  reduced  by  three  methods:   narrowing  the 
criteria  for  permissible  detention;  reducing  permissible  delay  in  the  system; 
and  increasing  accountability  for  and  review  of  decisions  that  curtail  interim 
liberty. 

7. A:   NOTICE  OF  DETENTION 

NAC  2.242  provides  that  upon  taking  a  juvenile  into  custody  the  officer 
should  assure  that  the  juvenile's  parent,  guardian,  or  primary  caretaker  is 
notified  of  the  fact  that  the  juvenile  has  been  taken  into  custody,  of  the  reasons 
therefore,  of  the  juvenile's  whereabouts,  and  of  the  rights  to  which  the  juvenile 
is  entitled.   The  IJA/ABA,  in  Interim  Status   5.5(B),  provides  that  the  arresting 
officer  should  make  all  reasonable  efforts  to  contact  a  parent  of  the  accused 
juvenile  during  the  period  of  arrest  and  the  presentation  of  the  juvenile  to  any 
detention  facility.   The  officer  should  inform  the  parent  of  the  juvenile's  right 
to  counsel  and  of  the  juvenile's  right  to  remain  silent.   The  Task  Force,  in 
standard  4.5,  states  that  to  the  maximum  extent  feasible,  the  police  should  be 
required  to  notify  parents  or  guardians  when  a  juvenile  is  taken  into  custody. 
Massachusetts  General  Law,  Ch.  119,  s.  67,  provides  that  whenever  a  juvenile  is 
taken  into  custody  the  officer  in  charge  of  the  police  station  or  town  lockup 
to  which  the  juvenile  has  been  taken  shall  immediately  notify  at  least  one  of 
the  juvenile's  parents,  the  guardian,  or  the  person  with  whom  it  is  stated  that 
the  juvenile  resides. 

Notice  that  the  IJA/ABA  and  Task  Force  standards  are  relatively  liberal 
in  their  requirements  as  to  notification.   Instead  of  requiring  that  notification 
must  be  assured,  these  standards  require  only  that  "all  reasonable  efforts"  must 
be  made,  or  that  notification  must  be  given  "to  the  maximum  extent  feasible." 
None  of  the  three  sets  of  standards  provides  for  any  consequences  in  the  case 
that  the  notice  provisions,  whatever  they  may  be,  are  not  complied  with. 

7.B:   STANDARDS  IN  CASES  OF  DELINQUENCY 

The  IJA/ABA  and  the  NAC  basically  allow  detention  for  the  same  essential 
reasons: 

1.  To  protect  the  jurisdiction  and  process  of  the  family  court; 

2.  To  prevent  the  juvenile  from  inflicting  serious  bodily  harm  on  others 
or  committing  a  serious  property  offense;  and, 

3.  To  protect  the  juvenile  from  imminent  bodily  harm. 
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NAC  3.151,  Interim  Status  3.2.   Both  the  NAC  and  the  IJA/ABA  favor 
unconditional  release'  in  those  cases  where  these  criteria  cannot  be  met.   The 
NAC  also  suggests  four  criteria  for  determining  whether  detention  or  release 
should  be  required: 

1.  The  nature  and  seriousness  of  the  alleged  offense; 
2o  The  juvenile's  record  of  delinquent  offenses; 

3.  The  juvenile's  record  of  willful  failure  to  appear  at  family  court 
proceedings; 

4.  The  availability  of  noncustodial  alternatives. 

Notice  that  these  subsidiary  considerations  are  not  completely  pertinent 
to  the  primary  considerations.   Particularly,  the  relationship  between  the  last 
NAC  subsidiary  consideration  and  its  three  rationales  for  detention. 

The  Task  Force  standard  states  that  a  juvenile  should  not  be  detained  in 
any  residential  facility  unless  detention  is  necessary  for  the  following  reasons: 

1.  To  insure  the  presence  of  the  juvenile  at  subsequent  court  proceedings; 

2.  To  provide  physical  care  for  a  juvenile  who  cannot  return  home  because 
there  is  no  person  able  and  willing  to  provide  supervision  and  care; 

3.  To  prevent  the  juvenile  from  harming  or  intimidating  any  witnesses,  or 
otherwise  threatening  the  orderly  progress  of  court  proceedings; 

4.  To  prevent  the  juvenile  from  inflicting  bodily  harm  on  others; 

5.  To  protect  the  juvenile  from  bodily  harm. 

Task  Force  12.7,  22.4.   The  commentators  to  Task  Force  12.7  acknowledge 
that  the  thrust  of  this  standard  is  to  permit  preventative  detention,   and  that 
this  is  different  from  the  criminal  justice  system,  where  pretrial  detention 
"normally  serves  the  purpose  of  insuring  that  the  accused  will  be  present  at  trial." 
And  the  commentators  acknowledge  that  "preventative  detention  may  be  justified  in 
terms  of  the  State's  responsibility  as  parens  patriae  to  protect  youth  from 
dangerous  conduct  or  environments,"  while  stipulating  that  "several  considerations 
argue  for  strict  limitations  upon  its  use."  Safeguards  on  its  use  notwithstanding, 
the  Task  Force's  advocacy  of  the  use  of  preventative  detention  is  partially  at 
odds  with  the  IJA/ABA' s  policy  favoring  release.   The  IJA/ABA  has  taken  the 
position  that  detention,  to  the  extent  possible,  should  be  limited  to  "performing 
the  historic  function  of  bail  in  the  criminal  process — ensuring  the  presence  of 
the  accused  at  future  court  proceedings."   Introduction  to  Interim  Status  at  pg. 
3.   Moreover,  the  IJA/ABA  "proceeds  on  the  premise  that  the  danger  of  too  much 
detention  before  trial  or  disposition  currently  outweighs  the  danger — both  for 
the  juvenile  and  society — of  too  much  release.   As  a  result,  the  standards  here 
seek  to  curtail  severely — but  not  eliminate — the  discretion  to  detain  the 
presently  characterizes  the  system."   Id.   At  the  same  time  it  must  be  conceded 
that  standard  3.2  of  Interim  Status  allows  for  some  measure  of  preventative 
detention  in  that  it  allows  for  the  detention  of  the  juvenile  to  reduce  the  like- 
lihood that  the  juvenile  may  inflict  serious  harm  upon  others,  and  to  protect  the 
juvenile  from  imminent  bodily  harm  upon  his  own  request.   Nevertheless,  the  Task 
Force  and  the  IJA/ABA  are  in  partial  philosophical  opposition  over  the  proper 
use  for  pretrial  detention,  which  opposition  is  reflective  of  the  general  dis- 
agreement about  the  proper  purpose  of  pretrial  detention  among  experts  in 
juvenile  justice. 


-23- 


Interestingly,  the  Task  Force,  in  justifying  its  advocacy  of  preventative 
detention  and  explaining  the  recommended  limitations  on  its  use,  builds  a 
substantial  case  for  the  critics  of  preventative  detention.   The  commentator 
to  Task  Force  12.7  writes: 

"The  major  argument  against  the  detention  of  juveniles  before 
adjudication  is  that  until  the  allegations  of  delinquency  have 
been  tried  and  proven,  the  youth  enjoys  the  presumption  of  innocence. 
Restrictions  upon  liberty  at  the  pretrial  stage  may  therefore  be 
premature  and  unjustified.   Also,  aside  from  its  costliness  to  the 
taxpayer,  detention  may  have  a  severe  negative  impact  on  the  child. 
Separating  youth  from  home  or  familiar  surroundings,  even  for  a  short 
period  of  time,  can  be  quite  detrimental  to  his  or  her  wellbeing: 
'The  indiscriminate  use  of  detention. .. is  at  best  extremely  disruptive 
to  the  child's  emotional  security.'   (National  Council  of  Juvenile  Court 
Judges,  Handbook  for  New  Juvenile  Court  Judges,  1972,  pg.  21.)" 

Objections  also  have  been  raised  regarding  the  premises  underlying  preventative 
detention.   Critics  have  documented  the  difficulty  of  making  reliable  predictions 
of  future  conduct  and  have  pointed  out  the  high  individual  and  social  costs  of 
erroneous  predictions. 

Chapter  119  of  the  Massachusetts  General  Laws  does  not  set  forth  any 
particular  standards  for  pretrial  detention.   Ch.  119,  s.  67  provides  only  that 
a  child  may  be  detained  after  arrest  until  the  officer  in  charge  of  the  detention 
facility  receives  a  written  guarantee  from  the  juvenile's  parents  or  guardian  or 
from  another  reputable  person,  or  until  requested  to  release  the  juvenile  by  a 
probation  officer.   The  section  further  provides  that  the  arresting  officer,  the 
court  issuing  the  arrest  warrant,  or  the  probation  officer  may  also  specifically 
request  that  a  juvenile  between  the  ages  of  fourteen  and  seventeen  not  be  released, 
in  which  case  the  juvenile  will  not  be  released  even  upon  the  written  guarantee 
of  an  appropriate  party.   None  of  the  provisions   of  Ch.  119,  s.  67  can  prevent 
the  admitting  of  a  child  to  bail  in  accordance  with  Ch.  276,  s.  58.   This  adult 
bail  statute  enumerates  factors  for  the  court  to  consider  in  determining  the 
appropriate  bail  required  to  insure  the  person's  further  appearance. 

7.C:   STANDARDS  IN  CASES  OF  NONCRIMINAL  MISBEHAVIOR 

All  three  standards  agree  that  a  juvenile  engaging  in  noncriminal  misbehavior 
may  be  detained  in  limited  custody  when  the  juvenile  is  in  immediate  danger  of 
bodily  harm.   NAC  3.153,  Task  Force  12.8,  Noncriminal  Misbehavior  2.1,  2.3.   The 
NAC  phrases  this  requirement  in  terms  of  "imminent  bodily  harm,"   the  Task  Force 
in  terms  of  the  need  to  "protect  the  juvenile  from  bodily  harm,"  and  the  IJA/ABA 
speaks  somewhat  more  expansively  of  "circumstances  which  constitute  a  substantial 
and  immediate  danger  to  the  juvenile's  physical  safety."  The  NAC,  however,  also 
allows  for  detention  in  cases  where  there  is  inadequate  supervision  at  home. 

The  IJA/ABA,  in  keeping  with  its  position  of  minimizing  the  involvement 
of  the  juvenile  justice  system  with  cases  of  noncriminal  misbehavior,  limits 
the  time  a  juvenile  may  be  detained  to  no  more  than  six  hours  from  the  time  of 
initial  contact  with  law  enforcement  officers.   The  NAG,  by  contrast,  provides 
that  a  juvenile  subject  to  the  noncriminal  misbehavior  jurisdiction  of  the  court 
may  be  placed  in  a  foster  home  or  shelter  care  facility  pending  adjudication, 
disposition,  or  appeal. 
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The  NAC  standard  also  provides  a  list  of  subsidiary  factors  which  are 
to  be  considered  in  deciding  whether  limited  custody  is  appropriate  or  not. 
These  subsidiary  factors  are  in  keeping  with  the  standard's  position  of 
generous  intervention  in  cases  of  noncriminal  misbehavior.   The  subsidiary 
considerations  are: 

1.  The  nature  and  seriousness  of  the  alleged  conduct; 

2.  The  juvenile's  age  and  maturity; 

3.  The  nature  and  number  of  contacts  with  the  juvenile  justice  system 
that  the  juvenile  and  his  or  her  family  has  had; 

4.  The  outcome  of  those  contacts;  and, 

5.  The  presence  of  a  parent,  guardian,  or  other  adult  willing  and  able 
to  provide  supervision  and  care. 

Massachusetts  General  Law  provides  that  a  child  alleged  to  be  in  need 
of  services  by  reason  of  her  persistently  refusing  to  obey  the  lawful  and 
reasonable  commands  of  her  parents,  and  of  whom  the  court  finds  that  she  is 
unlikely  to  appear  at  further  proceedings,  may  be  admitted  to  bail  or  released 
under  such  conditions  as  the  court  deems  reasonable.   If  a  child  cannot  post 
bail  she  may  be  detained  in  a  facility  operated  by  or  under  contract  with  the 
Department  of  Social  Services,  but  for  no  more  than  fifteen  days  before  being 
brought  before  the  court  to  determine  whether  her  detention  should  continue. 

7.D:   STANDARDS  IN  CASES  OF  CRIMINAL  TRANSFER 

Only  the  IJA/ABA  has  a  standard  particular  to  detention  for  juveniles 
pending  the  outcome  of  criminal  proceedings,  and  that  standard  states  that 
such  a  juvenile  should  be  detained  in  a  juvenile  facility  and  in  accordance 
with  the  other  IJA/ABA  standards  on  juvenile  detention.   Interim  Status  10.1. 

Chapter  119,  section  68  of  the  Massachusetts  General  Laws  provides  that 
juveniles  held  by  the  court  "for  indictment  and  trial  under  the  provisions  of 
sections  seventy-three  to  eighty-three"  (relative  to  "Criminal  Proceedings) 
shall  be  detained  in  accordance  with  the  procedures  regulating  the  detention 
of  other  juveniles  as  provided  for  by  section  68. 

7.E:   STANDARDS  FOR  PREVENTATIVE  DETENTION 

The  Task  Force  and  NAC  standards  allow  a  fairly  generous  measure  of 
preventative  detention,  whereas  the  IJA/ABA  allows  for  fairly  circumscribed 
preventative  detention.   The  NAC,  in  cases  of  delinquency,  allows  preventative 
detention  to  prevent  the  juvenile  from  inflicting  serious  bodily  harm  on  others 
or  from  committing  a  serious  property  offense,  and  to  protect  the  juvenile  from 
imminent  bodily  harm.   NAC  3.151.   In  cases  of  noncriminal  misbehavior  the  NAC 
standards  authorize  preventative  detention  when  the  juvenile  is  in  danger  of 
imminent  bodily  harm  or  when  there  is  no  adequate  supervision  at  home.   NAC  3.153 
The  Task  Force  allows  preventative  detention  for  three  reasons  in  cases  of 
delinquency:   (1)  to  prevent  the  juvenile  from  harming  or  intimidating  any 
witnesses  or  otherwise  threatening  the  orderly  progress  of  court  proceedings; 
(2)  to  prevent  the  juvenile  from  inflicting  bodily  harm  on  others;  and  (3)  to 
protect  the  juvenile  from  bodily  harm.   Although  it  is  not  listed  in  the 
commentary  as  one  of  the  preventative  detention  standards,  the  provision  that 
an  allegedly  delinquent  juvenile  may  be  detained  because  there  is  inadequate 
supervision  at  home,  is  arguably  a  preventative  detention  standard.   The  Task 
Force  provides  that  in  cases  of  families  with  service  needs,  juveniles  may  be 
detained  only  if  there  is  a  necessity  to  protect  them  from  bodily  harm  and  all 
available  alternative  means  have  been  exhausted.   Task  Force  12.8. 
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The  IJA/ABA  standards  allow  for  much  more  circumscribed  preventative 
detention.   They  would  allow  preventative  detention  (1)  to  reduce  the  likeli- 
hood that  the  juvenile  may  inflict  serious  bodily  harm  on  others  during  the 
interim  period,  and  (2)  to  protect  the  juvenile  from  imminent  bodily  harm  if 
the  juvenile  so  requests.   Interim  Status,  3.2.    The  IJA/ABA  standards 
emphasize  that  "protective  custody"  so  called  must  be  at  the  request  of  the 
juvenile.   Interim  Status  5.7.   Of  interest,  the  IJA/ABA  specifically  prohibits 
the  detention  of  juveniles  in  order  to  allow  parents  to  avoid  their  legal 
responsibilities.   Interim  Status  3.3(B).   In  cases  of  noncriminal  misbehavior 
the  IJA/ABA  standards  allow  detention  for  six  hours  by  law  enforcement  officers 
for  the  purposes  of  protecting  the  juvenile's  physical  safety.   Noncriminal 
Misbehavior  2.1,  2.3.   The  IJA/ABA  standards  do  not  allow  the  courts  to  impose 
a  custody  order  on  juveniles  alleged  to  have  engaged  in  noncriminal  misbehavior. 

Massachusetts  has  no  provisions  particular  to  preventative  detention.   Ch. 
119,  s.  67  provides  only  that  upon  arrest  a  juvenile  between  fourteen  and  seventeen 
may  be  detained  at  the  request  of  the  arresting  officer,  the  court  issuing  the 
warrant,  or  the  probation  officer.   Ch.  119,  s.  68  states  that  a  juvenile  may 
be  detained  when  unable  to  post  bail.   Nothing  in  this  statute  indicates  that 
the  statute  is  directed  at  anything  other  than  securing  the  attendance  of  the 
juvenile  at  future  proceedings.   However,  Ch.  276  s.  58,  does  allow  the  court 
to  revoke  the  bail  of  a  person,  who  has  preliminarily  been  found  to  have  committed 
a  crime  while  on  release  pending  determination  of  a  prior  charge.   The  court  must 
determine  that  his  further  release  would  endanger  any  person  or  the  community, 
in  order  to  revoke  bail  and  hold  him  without  bail. 

7.F.1:   INITIAL  DETENTION 

The  model  standards'  provisions  on  the  duration  of  detention  are  as 
follows:   the  Task  Force  recommends  that  a  judicial  hearing  to  review  the 
necessity  of  detention  should  be  held  within  forty-eight  hours  of  the  time 
the  juvenile  was  taken  into  custody.   The  hearing  should  require  a  determination 
of  probable  cause  by  competent  evidence,  and  a  clear  and  convincing  demonstration 
of  the  need  for  continued  detention  according  to  the  criteria  set  up  by  the  Task 
Force  standards.   The  case  of  each  juvenile  held  in  secure  detention  should  be 
reviewed  at  least  once  every  ten  days.   In  the  case  of  any  detained  juvenile, 
a  new  detention  hearing  should  be  held  promptly  upon  motion  by  the  detainee 
asserting  the  existence  of  new  or  additional  evidence.   Task  Force  12.11.   The 
IJA/ABA  standards  provide  that  detention  and  shelter  hearings  should  be  had 
within  twenty-four  hours  following  admission  to  any  detention  or  shelter  facility. 
Court  Organization  3.3(A),  Interim  Status  7.6(A).   The  court  should  hold  a 
detention  review  hearing  before  the  end  of  each  seven  day  period  in  which  the 
juvenile  remains  in  detention.   Interim  Status  7.9.   The  NAC  provides  that  a 
detention  hearing  should  be  held  before  a  family  court  judge  no  more  than 
twenty-four  hours  after  the  juvenile  has  been  taken  into  custody.   If  probable 
cause  is  established  the  state  must  demonstrate  by  clear  and  convincing  evidence 
that  continued  secure  or  nonsecure  detention  is  warranted. 

The  commentary  to  Interim  Status  7.6  and  7.9  notes  that  a  number  of  courts 
have  decided  that  a  probable  cause  determination  is  required  if  a  juvenile  is 
at  risk  of  incarceration.   The  seven  days  review  requirement  of  the  IJA/ABA 
standards  is  based  on  the  eight  day  automatic  review  of  detention  which  governs 
bail  proceedings  in  English  Magistrates'  courts.   Also,  since  1966  the  federal 
courts  have  required  a  biweekly  detention  inventory. 
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The  standards  are  therefore  in  agreement  that  a  detention  hearing  is 
required  at  the  latest  forty-eight  hours  after  a  juvenile  is  taken  into  custody, 
and  that  probable  cause  as  well  as  a  need  for  continued  detention  must  be 
demonstrated  at  that  time.   None  of  the  standards  sets  an  explicit  limitation 
on  pre-arraignment  detention  after  the  initial  detention  hearing  has  taken  place. 

There  are  no  limitations  in  the  Massachusetts  statutes  relative  to  the 
duration  of  pre-arraignment  detention. 

7.F.2:   POST-ARRAIGNMENT  DETENTION 

None  of  the  standards  distinguish  between  pre-  and  post-arraignment 
detention. 

Massachusetts  General  Law  provides  the  following  regarding  post-arraignment 
detention:   that  a  juvenile  committed  to  a  jail  or  to  the  Youth  Services  Board 
(e.g.  Department  of  Youth  Services)  awaiting  trial  or  further  examination  must 
be  returned  to  the  court  within  fifteen  days  after  the  order  of  detention  for 
final  disposition,  unless,  in  the  opinion  of  the  court,  the  interests  of  the 
juvenile  and  the  public  require  otherwise.   Ch.  119,  s.  68. 

7.G:   TYPES  OF  DETENTION  FACILITIES  FOR  PRE-ADJUDICATED  JUVENILES 

The  model  standards  do  not  provide  specific  guidelines  on  the  range  of 
facilities  that  a  pre-adjudicated  juvenile  can  be  detained  in.   The  standards 
limit  themselves  largely  to  the  observation  that  a  juvenile  may  be  detained 
prior  to  adjudication  in  a  secure  or  non-secure  facility,  and  that  he  or  she 
should  not  be  detained  with  adults  accused  or  convicted  of  criminal  offenses. 
NAG  3.151,  Interim  Status  5.4. 

Massachusetts  General  Law  relative  to  pre-adjudication  detention  is  as 
follows:   Ch.  119,  s.  66,  states  the  general  rule  that  no  juvenile  shall  be 
detained  by  the  police  in  a  lockup,  police  station,  or  house  of  detention 
pending  arraignment,  examination  or  trial  by  the  court,  nor  shall  such  a  juvenile 
be  committed  to  a  jail  or  house  of  correction  or  to  the  state  farm  pending  further 
examination,  trial,  continuance,  or  the  prosecution  of  an  appeal,  except  as 
provided  by  sections  67  and  68.   Ch.  119,  s.  67  provides  in  essence  that  a  juvenile 
may  be  detained  in  a  detention  facility  or  town  lockup  so  long  as  the  facility 
has  received  the  written  approval  of  the  Department  of  Youth  Services.   Police 
stations  and  town  lockups  must  provide  separate  facilities  for  the  detention  of 
juveniles.   Ch.  119,  s.  68  provides,  inter  alia,  that  the  Department  of  Youth 
Services  should  provide  special  foster  homes  and  detention  homes  for  the  custody 
of  juveniles  committed  to  the  Department  pending  final  resolution  of  their  cases. 

7.H:   STANDARDS  FOR  DETENTION  IN  SECURE  FACILITIES 

NAC  3.152  provides  the  following  standard  for  detention  in  secure  facilities 
for  pre-adjudicated  juveniles.   Juveniles  charged  with  delinquency  should  not  be 
so  detained  unless: 

-  they  are  fugitives  from  another  jurisdiction; 

-  they  request  protection  in  writing  in  circumstances  that  present  an 
immediate  threat  of  serious  physical  injury; 

-  they  are  charged  with  murder  in  the  first  or  second  degree; 

-  they  are  charged  with  a  felony  other  than  murder  and, 

1.   They  are  already  detained  or  on  conditioned  release  in  connection 
with  another  delinquency  proceeding; 
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2.  They  have  a  demonstrable  recent  record  of  willful  failure  to 
appear  at  family  court  proceedings; 

3.  They  have  a  demonstrable  recent  record  of  violent  conduct 
resulting  in  physical  injury  to  others;  or, 

4.  They  have  a  demonstrable  recent  record  of  adjudication  for 
serious  property  offenses;  and, 

-  there  is  no  less  restrictive  alternative  that  will  reduce  the  risk  of 
flight  or  of  serious  harm  to  the  property  or  to  the  physical  safety  of  the 
juvenile  or  others. 

The  appropriate  IJA/ABA  standard  is  divided  into  guidelines  relative  to 
mandatory  detention  and  further  guidelines  relative  to  detention  in  secure 
facilities.   Interim  Status  6.6.   The  standard  suggests  mandatory  release  in 
all  cases  unless  the  juvenile  is  charged  with  a  crime  of  violence  which  would 
be  punishable  by  incarceration  of  a  year  or  more  if  the  juvenile  were  an  adult, 
and  one  or  more  of  the  following  factors  is  present: 

-  the  crime  charged  is  a  "class  one"  juvenile  offense  (an  offense  punishable 
by  death,  incarceration  for  life,  or  incarceration  for  a  term  exceeding  twenty 
years) ; 

-  the  juvenile  is  an  escapee  from  an  institution  or  other  placement 
facility;  or, 

-  the  juvenile  has  a  demonstrable  recent  record  of  willful  failure  to 
appear  at  juvenile  proceedings,  on  the  basis  of  which  the  official  finds  that 
no  measure  short  of  detention  can  be  imposed  to  reasonably  ensure  appearance. 

Mandatory  release  is  also  not  appropriate  when  the  juvenile  has  been 
verified  to  be  a  fugitive  from  another  jurisdiction,  an  official  of  which  has 
formally  requested  that  the  juvenile  be  placed  in  detention. 

A  juvenile  who  is  excluded  from  mandatory  release  may  still  be  released 
on  a  discretionary  basis.   Exclusion  from  mandatory  release  does  not  imply 
mandatory  detention. 

Relative  to  secure  detention,  Interim  Status  6.6  provides  as  follows: 
whenever  an  intake  official  determines  that  detention  is  the  appropriate 
interim  status,  secure  detention  may  be  selected  only  if  clear  and  convincing 
evidence  indicates  the  probability  of  serious  physical  injury  to  others  or  the 
serious  probability  of  flight  to  avoid  appearance  in  court.   Absent  such  evidence, 
the  accused  should  be  placed  in  an  appropriate  form  of  nonsecure  detention,  with 
a  foster  home  to  be  preferred  over  other  alternatives. 

The  Task  Force  provides  no  specific  standards  relative  to  secure  detention. 

The  commentary  to  NAC  3.152  notes  four  "significant  differences"  between 
the  NAC  standard  and  those  of  the  IJA/ABA.   First,  NAC  3.152  urges  that  the 
proposed  "strict  view"  be  limited  to  detention  in  secure  facilities,  whereas 
the  IJA/ABA  standards  concern  themselves  with  any  pre-adjudication  detention. 
Second,  whereas  the  IJA/ABA  restricts  itself  to  recommending  the  detention  of 
juveniles  accused  of  violent  crimes,  NAC  3.152  also  recommends  the  detention  of 
juveniles  accused  of  serious  property  offenses.   Third,  whereas  the  IJA/ABA 
would  recommend  secure  detention  only  for  juveniles  accused  of  murder  or  for 
those  for  which  post-adjudicatory  commitment  to  a  secure  facility  is  likely,  NAC 
3.152  requires  no  such  limitations.   Fourth,  NAC  3.152  does  not  require  that  a 
juvenile  accused  of  "violent  or  serious  property  offenses"  be  subject  at  that  time  to 
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the  jurisdictional  or  dispositional  authority  of  the  family  court  before  he 
or  she  may  be  detained. 

The  commentary  to  NAC  3.152  does  note  that  both  standards  are  designed 
to  prevent  secure  detention  under  the  following  conditions s 

1.  Because  of  the  lack  of  a  less  secure  alternative; 

2.  Because  of  the  unavailability  of  a  parent,  relative,  or  other  adult 
with  substantial  ties  to  the  juvenile  who  is  willing  and  able  to  provide 
supervision  and  care;  and 

3.  In  order  to  provide  "treatment." 


The  commentary  to  Interim  Status  6.6  notes  that  standard  6.6  is  at  the 
heart  of  the  volume  on  Interim  Status.   The  commentator  states  that  the  standard 
is  a  balance  between  those  who  oppose  any  sort  of  preventative  detention  and 
those  who  believe  the  standard  unjustifiably  interferes  with  community  safety 
by  forbidding  the  detention  of  juveniles  not  included  within  its  specifications. 
The  justifications,  except  for  the  case  of  a  "class  one"  offender,  all  deal 
with  flight,  the  principal  risk  to  be  avoided  in  the  bail  process.   The  focus 
of  the  IJA/ABA  standards  is  therefore  simply  to  ensure  that  the  accused  juvenile 
be  present  at  future  proceedings.   The  NAC  standards  adopt  a  much  wider  scope, 
concerning  themselves  not  only  with  the  protection  of  the  public  from  violent 
crimes,  but  also  with  the  protection  of  the  public  from  "serious  property 
offenses."  The  IJA/ABA  and  NAC  standards  are  thereby  making  substantially 
different  judgments  about  the  purpose  of  detention  and  the  necessity  of  looking 
out  for  the  general  public's  welfare. 

Massachusetts  provides  no  specific  guidelines  on  detention  in  secure 
facilities.   Ch.  119,  s.  67,  does  provide  that  a  juvenile  may  initially  be 
detained  in  a  police  station  or  town  lockup.   Ch.  119,  s.  68  provides  that  a 
juvenile  held  for  further  examination,  trial,  continuance,  an  appeal,  or 
criminal  indictment  and  trial,  may  be  committed  to  the  Department  of  Youth 
Services.   The  Department  may  provide  special  foster  homes  and  detention  homes, 
but  a  juvenile  may  not  be  detained  in  any  police  station,  town  lockup,  or  jail. 
Ch.  119,  s.  68B.   The  provisions  of  sections  68  and  68B  appear  to  refer  to 
post-arraignment  detention. 

7.1:   STANDARDS  FOR  DETENTION  IN  NONSECURE  FACILITIES 

None  of  the  model  standards,  provide  specific  provisions  with  respect  to 
detention  in  nonsecure  facilities.   Detention  in  a  nonsecure  facility  is 
appropriate  when  detention  in  general  is  appropriate  but  the  requirements  for 
secure  detention  have  not  been  met.   NAC  3.151  basically  allows  detention  (1) 
to  protect  the  jurisdiction  or  process  of  the  family  court,  (2)  to  prevent  the 
juvenile  from  inflicting  serious  bodily  harm  or  committing  a  serious  property 
crime  prior  to  adjudication,  and  (3)  to  protect  the  juvenile  from  imminent 
bodily  harm.   As  discussed  in  #7.H  "Standards  for  Detention  in  Secure  Facilities," 
supra,  there  are  four  conditions  under  which  a  juvenile  charged  with  a  serious 
property  crime  or  a  crime  of  violence  (other  than  murder)  should  be  detained  in 
a  secure  facility  rather  than  a  nonsecure  facility.   NAC  3.152(d).   If  none  of 
these  four  conditions  apply  then  the  standard  recommends  that  the  juvenile  be 
detained  in  a  nonsecure  facility.   Also  under  NAC  3.152  juveniles  who  are 
fugitives  from  another  jurisdiction  or  who  are  charged  with  murder  in  the  first 
or  second  degree  are  automatically  excluded  from  consideration  for  nonsecure 
detention.   Under  the  provisions  of  IJA/ABA  standard  6.6(C)(3)  in  the  volume  on 
Interim  Status  ,  "secure  detention  may  be  selected  only  if  clear  and  convincing 
evidence  indicates  the  probability  of  serious  physical  injury  to  others,  or 
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serious  probability  of  flight  to  avoid  appearance  in  court."   If  the  requirements 
of  this  standard  are  not  met,  then  in  all  other  cases  where  detention  is 
warranted  a  juvenile  should  be  detained  in  a  nonsecure  facility,  with  a  foster 
home  to  be  preferred  over  other  alternatives. 

Massachusetts  has  no  specific  provisions  relative  to  eligibility  criteria 
for  nonsecure  detention.   Ch.  119,  s.  67  does  authorize  the  Department  of  Youth 
Services  to  provide  "special  foster  homes"  and  "detention"  homes  for  presumed 
nonsecure  detention. 

7. J:   SEPARATION  OF  DETAINED  AND  COMMITTED  CHILDREN 

None  of  the  model  standards  provide  any  guidelines  regarding  the  separation 
of  juveniles  held  on  detention  status  and  those  committed  after  adjudication. 
All  three  standards  however  oppose   juveniles  accused  of  noncriminal  misbehavior 
form  being  mixed  in  detention  with  juveniles  accused  of  or  adjudicated  delinquent. 
NAC  3.153,  Task  Force  12.8,  Noncriminal  Misbehavior  5.2.   The  Task  Force  phrases 
this  prohibition  in  terms  of  "making  every  effort";  the  NAC  speaks  of  "minimizing 
contact";  and  the  IJA/ABA  prohibits  such  intermingling  outright. 

Massachusetts  has  no  provisions  requiring  the  separation  of  detained  and 
committed  juveniles.   Both  may  be  committed  to  the  Department  of  Youth  Services 
under  Massachusetts  law. 

7.K:   SEPARATION  OF  JUVENILES  ACCUSED  OF  NONCRIMINAL  MISBEHAVIOR 

The  Task  Force,  NAC,  and  IJA/ABA  standards  discourage  but  do  not  prohibit 
the  intermingling  of  juveniles  accused  of  noncriminal  misbehavior  from  those 
accused  of  or  adjudicated  delinquent.   Task  Force  12.8,  NAC  3.153,  Noncriminal 
Misbehavior  5.2.   See  also  discussion  of  #7. J,  "Separation  of  Detained  and 
Committed  Children,"  supra. 

The  Task  Force,  NAC,  and  IJA/ABA  provide  no  guidelines  on  the  intermingling 
of  juveniles  adjudicated  for  noncriminal  misbehavior  with  those  adjudicated  for 
delinquency. 

Massachusetts  provides  no  guidelines  on  the  intermingling  of  juveniles 
adjudicated  "in  need  of  services"  with  those  adjudicated  delinquent.   However, 
Massachusetts  provides  that  children  in  need  of  services,  if  committed,  may 
only  be  committed  to  the  Department  of  Social  Services,  whereas  children 
adjudicated  delinquent  may  only  be  committed  to  the  Department  of  Youth  Services. 
Ch.  119,  s.  39H,  s.  58. 

7.L:   SEPARATION  OF  CHILDREN  FROM  ADULTS 

All  three  model  standards  generally  oppose   the  intermingling  of  detained 
juveniles  and  adults.   The  Task  Force  and  IJA/ABA  only  prohibit  the  detention  of 
juveniles  in  jails.   Task  Force  22.3,  Interim  Status  10.2.   As  a  practical  matter, 
this  still  permits  the  detention  of  juveniles  in  police  stations,  town  lockups, 
or  other  facilities  also  used  for  the  detention  of  adults.   The  IJA/ABA  and  Task 
Force  commentaries  suggest  generally  that  the  intermingling  of  juveniles  and 
adults  is  potentially  harmful  to  juveniles.   Both  commentaries  cite  to  the  work 
of  Dr.  Rosemary  Sarri  at  the  University  of  Michigan. 
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The  NAC  standards  are  more  specific  in  stating  that  in  no  case  should 
a  juvenile  be  placed  in  a  facility  in  which  he  or  she  has  regular  contact  with 
adults  accused  or  convicted  of  a  criminal  offense.   NAC  3.151,  3.153.   The  use 
of  the  phrase  "regular  contact"  dilutes  the  otherwise  firm  prohibition  of  these 
standards,  since  sporadic  contact  between  juveniles  and  adults  might  still  be 
acceptable.   There  is  no  mandate  here  for  an  absolute  segregation  of  juveniles 
and  adults. 

Ch.  119,  s.  66  of  the  Massachusetts  General  Laws  contains  a  flat  prohibition 
on  the  detention  of  juveniles  in  a  jail,  house  of  correction,  or  state  farm. 
Juveniles  may  however  be  detained  in  a  police  station  or  town  lockup  as  long  as 
the  facility  has  separate  space  for  the  detention  of  juveniles  and  has  received 
the  written  approval  of  the  Department  of  Youth  Services.   Ch.  119,  s.  67. 

7.M:   POLICE  INTERROGATION,  SEARCHES,  FINGERPRINTING,  PHOTOGRAPHING 

The  NAC,  Task  Force,  and  IJA/ABA  standards  relative  to  investigative 
procedures  have  different  emphases,  but  their  overall  effect  is  not  disharmonious. 
The  IJA/ABA  standards,  in  Police  Handling  of  Juvenile  Problems  3.2  ("Police 
Handling")  state  essentially  that  juveniles  should  receive  the  same  safeguards 
as  adults  during  criminal  investigations.   This  should  apply  to  preliminary 
investigations  (stop  and  frisk),  the  arrest  process,  search  and  seizure, 
questioning,  pretrial  identification,  and  prehearing  detention  and  release.   The 
standard  continues  by  noting  that  for  some  investigative  procedures  juveniles 
should  be  granted  greater  constitutional  safeguards  than  adults  because  of  their 
heightened  vulnerability.   Juveniles  should  not  be  permitted  to  waive  constitutional 
rights  on  their  own. 

The  NAC  provides  separate  standards  on  fingerprinting  and  photographing, 
and  on  the  interrogation  of  juveniles.   NAC  2.246  provides  in  essence  that  a 
juvenile's  fingerprints  or  photograph  should  be  taken  only  when  essential  to 
the  investigation  of  a  criminal  act.   If  the  juvenile's  fingerprints  or  photograph 
do  not  match  with  those  found  during  the  investigation  of  the  offense,  the 
fingerprints  and  photograph  should  be  destroyed  immediately.   Likewise,  if  the 
comparison  is  positive  but  a  petition  is  not  filed  or  the  juvenile  is  not 
adjudicated  delinquent,  the  fingerprints  and  photographs  and  all  copies  thereof 
should  again  be  destroyed. 

Access  to  fingerprints  and  photographs  which  are  kept  should  be  limited 
to  law  enforcement,  members  of  the  clerical  or  administrative  staff  of  the 
maintaining  court  or  agency,  the  juvenile,  the  juvenile's  counsel,  and  the 
juvenile's  parents,  guardian,  or  primary  caretaker. 

NAC  2.247  provides  essentially  that  juveniles  investigated  in  connection 
with  alleged  acts  of  delinquency  or  noncriminal  misbehavior  may  not  be  questioned 
unless  they  receive  full  Miranda  warnings,  including  a  statement  that  the  juvenile 
has  the  right  to  have  present  his  or  her  parents,  guardian,  or  primary  caretaker, 
or  another  adult  who  is  within  a  reasonable  distance  and  with  whom  the  juvenile 
has  substantial  ties.   No  statement  made  by  a  juvenile  while  in  the  custody  of 
law  enforcement  will  be  admissible  into  evidence  as  part  of  the  government's 
case-in-chief  unless  such  statement  was  made  in  the  presence  of  the  juvenile's  - 
parents,  guardian,  primary  caretaker,  or  another  requested  adult,  or  in  the 
presence  of  the  juvenile's  attorney.   Before  accepting  a  formal  statement  from 
a  juvenile,  law  enforcement  or  other  authorities  should  assure  that  the  juvenile 
fully  understands  the  matter  and  that  the  statement  is  voluntary.   Voluntariness 
should  not  only  be  in  the  sense  that  it  is  not  coerced  or  suggested,  but  also  that 
it  is  not  the  product  of  adolescent  fantasy,  fright,  or  despair. 
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The  Task  Force  only  has  standards  on  fingerprinting,  photographing,  and 
other  forms  of  identification.   Standard  5.12  provides  that  fingerprints  and 
photographs  of  juveniles  should  be  taken  for  investigative  purposes  only,  and 
only  after  a  juvenile  has  been  taken  into  custody  for  a  violation  of  the  law 
and  the  family  court  has  determined  that  there  is  probable  cause  that  the 
fingerprints  and  photographs  must  be  taken  in  order  to  establish  the  jurisdiction 
of  the  family  court. 

If  fingerprints  are  taken  and  the  comparison  proves  negative,  the  finger- 
prints should  be  destroyed  immediately.   If  the  comparison  is  positive  but  the 
juvenile  is  not  referred  to  court,  the  fingerprints  should  likewise  be  destroyed. 

Fingerprints  and  photographs  should  be  filed  for  restricted  use  only. 
They  should  be  kept  separate  from  those  of  adults,  and  should  be  maintained 
on  a  local  basis  only.   Such  files  may  be  inspected  by  law  enforcement  officers 
when  necessary  for  the  discharge  of  their  official  duties.   Other  inspections 
may  be  authorized  by  the  court  in  individual  cases  upon  a  showing  that  such 
inspections  are  in  the  public  interest. 

Task  Force  12.6  states  simply  that  evidence  that  is  illegally  seized  or  obtained 
should  not  be  received  to  establish  the  allegations  of  a  juvenile  delinquency 
petition. 

Notice  the  similarities  between  the  NAC  and  Task  Force  positions.   Both 
sets  of  standards  are  concerned  with  assuring  that  a  juvenile's  fingerprints 
and  photographs  be  maintained  only  if  the  juvenile  is  actually  adjudicated  or 
convicted.   Both  standards  are  particularly  concerned  with  the  abuse  of  photo- 
graphic records,  since  victims  who  are  asked  to  make  identifications  will 
normally  be  shown  photographs  of  past  offenders.   Both  standards  agree  that  at  a 
minimum,  juveniles  ought  to  enjoy  the  same  constitutional  rights  as  adult 
suspects,  and  that  juveniles  ought  not  be  permitted  to  waive  constitutional 
rights  without  the  guiding  input  of  an  adult  such  as  a  parent,  guardian,  primary 
caretaker,  or  attorney.   Both  standards  recognize  the  tension  between  the  state 
functioning  in  a  "parens  patriae"  capacity  during  disposition  and  rehabilitation 
while  serving  as  an  adversary  in  the  investigative  and  adjudicative  stages  of 
the  juvenile  justice  process. 

Massachusetts  has  no  specific  statutory  provisions  relative  to  interrogation, 
searches,  fingerprinting,  and  photographing.  . 

7.N:   CURTAILMENT  OF  RIGHTS  OF  DETAINED  JUVENILES 

The  NAC  and  Task  Force  have  no  specific  standards  relative  to  the  curtailment 
of  rights  of  detained  juveniles. 

The  IJA/ABA,  in  Interim  Status  10.7,  sets  forth  several  provisions  relative 
to  the  rights  of  detained  juveniles.   The  standard  states  that  each  juvenile  held 
in  interim  detention  should  be  entitled  to  some  right  to  privacy,  to  confer  with 
his  or  her  attorney  in  a  private  conference  room,  reasonable  visitation  hours, 
ready  access  to  a  telephone  between  9  a.m.  and  9  p.m.  daily,  a  right  to  be  free 
from  unreasonable  restraint,  and  to  be  free  from  mail  censorship. 

The  commentary  to  Interim  Status  10.7  does  not  justify  the  provisions  of 
this  standard  with  specificity,  but  states  simply  that  "[t]he  rights  listed 
here  are  minimum  rights  associated  with  detention.-"   However,  the  introduction 
to  the  volume  on  Corrections  Administration  does  indicate  that  the  IJA/ABA 
advocates  for  the  provision  of  a  "safe,  human,  caring  environment"  for  detained 
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and  adjudicated  juveniles. 

Massachusetts  has  no  specific  provisions  relative  to  the  curtailment 
of  rights  of  detained  juveniles. 

7.0:   CONDITIONS  OF  RELEASE  (BAIL) 

All  three  model  standards  oppose  making  the  release  of  a  juvenile  conditional 
upon  the  posting  of  a  bail  bond  or  any  other  financial  obligation.   Task  Force 
12.12,  commentary  to  NAG  3.151,  Interim  Status  4.7.   Task  Force  12.12  provides 
that  the  release  of  a  juvenile  should  be  conditioned  on  his  or  her  promise  to 
appear  for  subsequent  court  proceedings.   If  a  juvenile  cannot  appropriately 
be  released  on  this  basis,  release  should  be  conditioned  upon  the  least 
onerous  basis  necessary  to  assure  appearance.   These  may  include: 

-  release  on  the  written  promise  of  a  parent  or  guardian  to  produce  the 
juvenile  in  court  for  subsequent  proceedings; 

-  release  into  the  care  of  a  responsible  person  or  organization; 

-  release  conditioned  on  restrictions  on  activities,  associations,  residence 
or  travel,  if  reasonably  related  to  securing  the  juvenile's  presence  in  court;  and, 

-  any  other  conditions  reasonably  related  to  securing  the  juvenile's  presence 
in  court. 

All  three  standards  favor  unconditional  release  where  possible,  and  the 
least  restrictive  alternative  in  detention  decisions.   NAC  3.151,  Task  Force  12.7, 
12.12,  Interim  Status  3.4,  5.1. 

The  commentary  to  the  Task  Force  standards  12.12  explains  the  recommended 
prohibition  on  the  posting  of  bail  for  juveniles  by  noting  that  juveniles  rarely 
have  independent  financial  resources,  and  generally  cannot  sign  a  valid  bail  bond 
because  a  minor  is  not  ordinarily  liable  on  a  contract.   Consequently  a  juvenile 
must  depend  on  a  parent  or  other  interested  adult  to  post  bond,  thereby  forcing 
the  youth  to  remain  in  detention.   Finally,  financial  conditions  discriminate 
against  indigent  juveniles  and  their  families. 

Massachusetts  General  Law  allows  for  the  imposition  of  bail  in  cases  of 
children  accused  of  delinquent  acts  and  of  those  alleged  to  be   in  need  of 
services.    Ch.  119,  s.  68,  s.  68A,  s.  39H.   Massachusetts  does  not  otherwise 
include  specific  provisions  on  the  conditions  of  release. 

7.P:   DETENTION  DECISIONS 

All  three  standards  agree  on  the  necessity  of  a  detention  review  hearing. 
NAC  3.155,  Task  Force  12.11,  Interim  Status  7.9. 

The  NAC  provides  that  unless  the  juvenile  is  released  earlier,  a  detention 
hearing  should  be  held  no  more  than  twenty-four  hours  after  a  juvenile  has  been 
taken  into  custody.   At  the  hearing,  probable  cause  must  be  established,  and  the 
state  must  demonstrate  by  clear  and  convincing  evidence  that  continued  detention 
is  warranted.   If  detention  is  continued,  the  family  court  judge  should  explain, 
on  the  record,  the  terms  of  detention  and  the  reasons  for  rejecting  less 
restrictive  alternatives.   If  the  terms  differ  from  those  imposed  by  the  intake 
officer,  a  written  copy  of  those  terms  should  be  given  to  the  juvenile  and  the 
juvenile's  attorney  and  parents,  guardian,  or  custodian.   NAC  3.155. 
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The  NAC  also  provides  that  a  review  hearing  should  be  held  at  or  before 
the  end  of  each  seven  day  period  in  which  a  person  remains  subject  to  secure 
or  nonsecure  detention,  or  whenever  new  circumstances  warrant  an  early  review. 
Also,  an  intake  officer  may  relax  the  conditions  of  release  when  the  restrictions 
are  no  longer  necessary,  as  long  as  the  intake  officer  has  sought  judicial 
approval.   NAC  3.158.   The  commentary  notes  that  the  standard  is  in  keeping 
with  the  concern  over  the  impact  of  long-term  detention  on  juveniles  and  that 
it  is  intended  to  encourage  family  court  judges  to  identify  the  circumstances 
in  which  an  intake  officer  may  terminate  the  detention  or  relax  the  conditions 
of  release. 

The  Task  Force  provides  that  unless  a  juvenile  taken  into  custody  has 
been  released,  a  judicial  hearing  to  review  the  necessity  of  continued  detention 
should  be  held  within  forty-eight  hours  from  the  time  the  juvenile  was  taken 
into  custody.   The  hearing  should  conform  to  due  process  requirements.   It 
should  commence  with  a  judicial  determination  of  probable  cause.  '  Thereafter  the 
prosecution  must  demonstrate  by  clear  and  convincing  evidence  that  there  is  a 
need  for  continued  detention  according  to  the  detention  criteria.   A  court 
order  continuing  the  juvenile's  detention  should  be  supported  by  written  reasons 
and  findings  of  fact.   If  the  juvenile's  detention  continues,  a  new  hearing  should 
be  had  promptly  upon  motion  by  the  juvenile  asserting  the  existence  of  new  or 
additional  evidence.   Absent  such  motions,  the  court  should  review  the  case  of 
each  juvenile  held  in  secure  detention  no  less  frequently  than  every  ten  court 
days.   Each  jurisdiction  should  provide  for  an  expedited  appellate  procedure  to 
permit  speedy  review  of  allegedly  wrongful  detention  orders.   Task  Force  12.11. 

The  IJA/ABA  provides  that  a  release  hearing  must  be  held  within  twenty-four 
hours  of  the  filing  of  a  petition  for  a  release  hearing,  unless  the  juvenile  has 
already  been  released.   Interim  Status  7.6.   A  release  petition  is  prepared  by 
the  intake  officer  and  filed  with  the  court  no  later  than  the  next  court  session 
or  within  twenty-four  hours- of  the  juvenile's  arrival  at  the  intake  facility, 
whichever  is  sooner.   If  the  court  is  not  in  session  within  that  twenty-four 
hour  period  then  the  intake  official  should  contact  the  judge  by  telephone  or 
otherwise,  and  give  notice  of  the  contents  of  the  petition.   Interim  Status 
6.5(D).   The  petition  should  specify  the  charges  on  which  the  juvenile  is  to 
be  prosecuted,  the  reasons  why  release  has  not  been  accomplished,  the  alternatives 
to  detention  that  have  been  explored,  and  the  recommendations  of  the  intake  official 
concerning  interim  status.   The  court  should  hold  a  detention  review  hearing  at  or 
before  the  end  of  each  seven  day  period  in  which  a  juvenile  remains  in  interim 
detention.   At  the  first  detention  review  hearing  after  the  expiration  of  the 
time  prescribed  for  execution  of  the  dispositional  order,  the  judge  must  execute 
such  order  forthwith,  or  fully  explain  on  the  record  the  reasons  for  the  delay, 
or  release  the  juvenile.   Interim  Status  7.9. 

Notice  that  these  standards  are  similar  in  effect,  although  they  do  differ 
in  certain  details.   The  NAC  requires  that  an  initial  detention  hearing  be 
conducted  within  twenty-four  hours  of  the  juvenile's  being  taken  into  custody, 
the  Task  Force  requires  that  it  be  held  within  forty-eight  hours  of  the 
juvenile's  being  taken  into  custody,  and  the  IJA/ABA  requires  that  it  be  held 
within  twenty-four  hours  of  the  filing  of  a  release  petition.   All  three  standards 
reflect  a  strong  dispref erence  for  having  a  juvenile  detained  unnecessarily  or 
in  a  setting  that  is  more  restrictive  than  necessary,  and  all  three  insist  on  a 
quick  judicial  determination  of  the  necessity  for  detention.   The  standards  differ 
somewhat  about  periodic  review  hearings  in  cases  of  continued  detention.   The  IJA/ 
ABA  and  NAC  insist  on  a  review  hearing  every  seven  days  whereas  the  Task  Force 
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advocates  periodic  review  every  ten  days  in  cases  of  detention  in  a  secure 
facility  only. 

Massachusetts  General  Law  makes  no  provisions  for  a  detention  hearing 
in  its  delinquency  code.  However,  a  juvenile  does  have  a  right  to  bail,  Ch. 
119,  s.  68,  and  bail  will  be  determined  at  an  arraignment  in  accordance  with 
the  adult  procedures  set  out  by  the  third  paragraph  of  Ch.  276,  s.  58.  This 
practice  is,  unfortunately,  not  reflected  in  the  language  of  the  code.  Ch. 
119,  s.  39H,  provides  that  juveniles  alleged  to  be  in  need  of  services  may  be 
admitted  to  bail  in  accordance  with  the  provisions  of  Ch.  276,  s.  58. 

NAC  3.156  also  provides  a  special  standard  relative  to  a  hearing  on  the 
conditions  of  release.   A  review  of  the  conditions  of  release  concerns  itself 
not  with  the  propriety  of  detention  but  with  the  propriety  of  the  conditions 
imposed  upon  release.   The  standard  provides  that  a  juvenile  may  request  a 
hearing  on  the  conditions  of  release  to  assure  that  the  conditions  constitute 
the  least  restrictive  form  of  release  consistent  with  the  purposes  and  criteria 
of  the  NAC  standards.   Notice  that  the  initial  decision  on  what  conditions 
should  be  imposed  on  release  is  made  by  an  intake  officer,  who,  under  the 
requirements  of  standard  3.156,  must  file  a  written  notice  with  the  family  court 
and  send  a  copy  of  the  notice  to  the  family  court  prosecutor's  office,  the 
juvenile,  the  juvenile's  attorney,  and  the  juvenile's  parents,  guardian,  or 
custodian. 

7.Q:   APPEAL  OF  DETENTION  DECISIONS 

The  NAC  and  IJA/ABA  standards  both  provide  for  the  appeal  of  detention 
decisions.   NAC  3.158,  Interim  Status  7.12.   The  NAC  provides  that  the  juvenile 
be  entitled  to  appeal  not  only  the  order  denying  release  but  also  any  other 
significant  restraint  on  liberty.   The  IJA/ABA  standard  provides  that  a  juvenile 
should  be  entitled  to  an  appeal  of  detention  within  twenty-four  hours  of  notice 
or  motion  from  a  court  imposing  detention  or  denying  release  from  detention. 
In  the  commentary  to  Interim  Status  7.12  the  commentator  notes  that  detention 
before  trial  is  sufficiently  important  to  require  that  an  interlocutory  appeal 
mechanism  be  available.   The  commentator  also  notes  that  the  state  should  be 
allowed  to  appeal  decisions  not  to  detain  a  juvenile  as  well. 

8.   RIGHT  TO  COUNSEL 

8. A:   FOR  THE  STATE 

All  three  model  standards  agree  that  the  state  should  be  represented  at 
all  juvenile  proceedings  in  which  the  state  has  an  interest  by  an  attorney. 
NAC  3.131,  Task  Force  15.1,  Prosecution  1.1,  Counsel  for  Private  Parties  ("Counsel") 
1.1.   The  standards  agree  generally  that  where  there  are  six  or  more  attorneys 
in  the  local  prosecutor's  office  a  separate  family  court  division  of  the  prosecutor's 
office  should  be  set  up,  and  that  the  attorneys   assigned  to  this  family  court 
section  should  be  selected  on  the  basis  of  interest,  education,  competence,  and 
experience.   NAC  3.131,  Task  Force  15.1,  15.3,  Prosecution  2.1(A),  2.3(B). 

The  reasons  for  recommending  that  the  state  be  represented  by  a  prosecutor 
at  all  juvenile  proceedings  in  which  the  state  has  an  interest  have  to  do  on  the 
one  hand  with  concern  about  the  integrity  of  the  judicial  system  and  its  perceived 
legitimacy  for  those  who  come  before  it  and  on  the  other  hand  with  concern  about 
the  untenable  position  probation  officers  are  placed  in  when  they  are  asked  to 
counsel  and  prosecute  a  juvenile  simultaneously.   See  Introduction  to  the  IJA/ABA 
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volumes  on  Prosecution  and  on  Counsel  for  Private  Parties.   The  commentary  to     » 
Task  Force  15.1  notes  that  there  are  a  number  of  reasons  for  encouraging 
specialization  in  the  family  court. 

1.  Specialization  would  promote  expertise  in  prosecuting  attorneys 
working  exclusively  in  the  area  of  family  law. 

2.  There  is  less  likelihood  of  role  confusion  if  prosecutors  devote  their 
time  exclusively  to  family  court  matters.   The  concern  with  role  confusion  is 
that  prosecutors  remember  that  in  the  family  law  setting  they  have  a  duty  to 
function  both  in  an  adversarial  capacity  and  on  behalf  of  the  best  interests  of 
the  youths  who  come  before  the  court. 

3.  A  more  consistent  policy  of  handling  juvenile  and  family  matters  is 
likely  to  evolve  with  the  creation  of  one  prosecutorial  unit. 

4.  A  monitoring  process  is  more  likely  to  occur  if  a  separate  unit  handles 
family  and  juvenile  cases  exclusively. 

Massachusetts  has  no  specific  provisions  of  law  regarding  the  representation 
of  the  Commonwealth  by  an  attorney  in  juvenile  matters. 

8.B:   FOR  THE  JUVENILE 

All  three  model  standards  agree  that  the  juvenile  should  have  a  right  to 
counsel  at  all  stages  of  the  delinquency  proceeding.   NAC  3.132,  Task  Force  16.1, 
16.5,  Counsel  1.1,  2.3,  2.4. 

The  Task  Force,  in  standard  16.5,  states  that  legal  representation  should 
be  made  available  (without  cost  if  necessary)  to  any  child  whose  liberty,  custody, 
or  status  may  be  affected  by  delinquency,  families  with  service  needs,  endangered 
child,  child  custody,  termination  of  parental  rights,  or  civil  commitment 
proceedings. 

The  NAC,  in  standard  3.132,  provides  that  a  juvenile  should  be  entitled 
to  be  represented  by  counsel  in  all  proceedings  arising  from  a  delinquency,  non- 
criminal misbehavior,  neglect,  or  abuse  action,  and  in  any  proceeding  at  which 
the  custody,  detention,  or  treatment  of  the  juvenile  is  at  issue.   In  delinquency 
and  noncriminal  misbehavior  proceedings,  the  right  to  counsel  attaches  as  soon 
as  the  juvenile  is  taken  into  custody,  a  complaint  is  filed  against  a  juvenile, 
or  a  juvenile  appears  at  intake  or  at  an  initial  detention  hearing,  whichever 
occurs  first. 

The  IJA/ABA  provides  that  the  participation  of  counsel  on  behalf  of  all 
parties  subject  to  family  court  proceedings  is  essential  to  the  administration 
of  justice  and  to  fair  and  accurate  resolution  of  issues  at  all  stages  of  those 
proceedings.   Counsel,  1.1.   Furthermore,  legal  representation  should  be  provided 
for  the  juvenile  in  all  proceedings  arising  from  or  related  to  a  delinquency  or 
"in  need  of  supervision"  action,  including  therein  mental  competency,  transfer, 
postdisposition,  probation  revocation,  classification,  institutional  transfer, 
and  disciplinary  or  other  administrative  proceedings  related  to  the  treatment 
process  which  may  substantially  affect  the  juvenile's  custody,  status,  or 
course  of  treatment.   Counsel  2.3.   The  standards  provide  further  that  the 
authorities  must  promptly  notify  a  juvenile's  lawyer  after  a  juvenile  is  taken 
into  custody,  placed  in  detention,  or  subject  to  an  intake  process.   If  the 
juvenile  has  no  lawyer  the  authorities  must  advise  him  of  his  right  to  get  one. 
In  administrative  or  judicial  postdispositional  proceedings  which  may  affect  the 
juvenile's  custody,  status,  or  course  of  treatment,  counsel  should  be  available 
at  the  earliest  stage  of  the  decisional  process,  whether  the  juvenile  is  present 
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or  not.   Counsel  2.4(a).   Counsel  initially  retained  or  appointed  should  continue 
their  representation  through  all  stages  of  the  proceeding  unless  geographical  or 
other  compelling  factors  make  continued  participation  impractical.   Counsel  2.4(b) 

The  commentaries  to  NAC  3.132,  Task  Force  15.1,  and  Counsel  2.3  all  note 
that  the  Supreme  Court  has  held  in  In  re  Gault,  387  U.S.  1  (1967),  that 
representation  by  counsel  at  delinquency  adjudications  is  constitutionally 
required. 

The  standards  uniformly  recommend  that  juveniles  be  entitled  to  counsel 
in  most  other  family  court  proceedings  because  the  same  interests  in  preserving 
liberty  and  privacy  and  in  coping  with  problems  of  law  and  acquiring  effective 
advocacy  are  also  present  in  noncriminal  misbehavior,  neglect  and  abuse,  civil 
commitment,  and  other  family  court  proceedings.   Counsel  for  the  state  or  for 
the  parents  will  often  be  unable  to  represent  simultaneously  the  interests  of 
their  client  and  the  interests  of  the  child.   See  Commentary  to  NAC  3.132. 

There  are  no  provisions  in  the  Massachusetts  delinquency  code  on  the  right 
to  counsel  for  a  juvenile  charged  with  a  delinquency  offense.   Ch.  119,  s.  39F, 
does  provide  for  the  right  to  counsel  in  cases  where  a  child  is  alleged  to  be 
in  need  of  services. 

8.C:   FOR  THE  PARENTS 

There  is  minor  disagreement  on  the  part  of  the  standards  about  the  degree 
to  which  parents  ought  to  be  entitled  to  counsel  in  family  court  proceedings. 
The  NAC,  in  standard  3.133,  provides  that  persons  who  are  parents,  guardians, 
or  primary  caretakers  of  juveniles  subject  to  the  noncriminal  misbehavior  or 
neglect  and  abuse  jurisdiction  of  the  family  court,  or  who  are  themselves 
subject  to  that  jurisdiction,  should  be  entitled  to  appointed  counsel  throughout 
the  duration  of  the  proceedings  if  they  are  unable,  for  financial  reasons,  to 
obtain  an  attorney.   However,  the  parents,  guardian  or  primary  caretaker  of  a 
juvenile  subject  to  the  delinquency  jurisdiction  of  the  family  court  should 
be  entitled  to  appointed  counsel  only  at  the  dispositional  stage  of  the  proceedings, 
and  only  if  it  appears  that  they  will  be  required  to  participate  affirmatively 
in  the  dispositional  order  or  plan. 

The  Task  Force,  in  standard  16.6,  states  that  the  parent,  guardian,  or 
custodian  of  a  child  alleged  to  be  endangered  should  have  the  right  to  legal 
assistance,  without  cost  if  necessary,  throughout  those  proceedings.   The  parent, 
guardian,  or  custodian  of  a  child  alleged  to  be  delinquent,  or  involved  in  a 
families  with  service  needs  proceeding,  should  have  the  right  to  legal  counsel, 
without  cost  if  necessary,  at  the  dispositional  stage  of  those  proceedings  when 
it  appears  that  their  affirmative  participation  will  be  required  in  the  disposi- 
tional order  or  plan. 

The  major  difference  between  the  NAC  and  the  Task  Force  on  this  issue 
is  that  the  Task  Force  drafters  chose  to  recommend  that  the  parents  of  a 
child  subject  to  the  noncriminal  misbehavior  ("Families  With  Service  Needs") 
jurisdiction  of  the  family  courts  be  allowed  only  a  limited  right  to  represen- 
tation, whereas  the  NAC  drafters  chose  to  recommend  that  such  parents  have  a 
right  to  counsel  for  the  duration  of  noncriminal  misbehavior  proceedings.   The 
Task  Force  position  is  predicated  on  the  belief  that  in  Families  With  Service 
Needs  proceedings  the  parent's  interest  in  custody  is  substantially  the  same  as 
the  child's  interest  in  liberty,  so  that  both  interests  .can  be  effectively 
represented  by  one  attorney. 
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The  IJA/ABA  sets  up  a  somewhat  different  scheme  altogether.   Notice  that 
the  IJA/ABA  does  not  participate  in  the  argument  over  the  extent  of  the  right 
to  counsel  in  noncriminal  misbehavior  proceedings  because  the  IJA/ABA  urges 
that  issues  of  noncriminal  misbehavior  are  inappropriate  for  judicial  resolution 
in  any  case. 

The  IJA/ABA,  in  Pretrial  Proceedings  6.8,  states  that  a  parent's  counsel 
should  be  allowed  to  be  present  at  all  delinquency  proceedings,  but  has  no 
greater  right  to  participate  in  the  proceedings  than  does  a  parent  him  or 
herself  under  standard  6.5.   Standard  6.5,  in  the  commentary,  advocates  "subordinate 
participation"  by  parents.   Subordinate  participation  is  predicated  on  a  recognition 
of  the  fact  that  parents  and  juveniles  may  have  competing  due  process  interests 
at  a  delinquency  proceeding:   the  parents  have  an  interest  in  the  care  and  custody 
of  their  children,  and  the  juveniles  have  an  interest  in  their  own  liberty.   The 
state  also  has  an  interest  in  conducting  expeditious,  orderly,  and  economical 
proceedings.   These  competing  interests  are  balanced  out  by  giving  parents 
limited  rights  at  the  preadjudication  stage  of  the  process  but  "party  rights" 
at  the  dispositional  stage.   Preadjudication  rights  include  the  right  to  notice 
and  to  be  present,  and  to  make  representations  to  the  court.   At  the  dispositional 
stage  the  parents  are  permitted  to  participate  fully,  the  theory  being  that  cross- 
strategies  are  substantially  reduced  once  the  adjudication  has  been  made,  so  that 
there  is  little  harm  in  having  another  viewpoint  fully  represented  to  the  court. 

•  The  commentary  to  Pretrial  Proceedings  6.8  notes  that  the  traditional 
rule  has  been  that  in  delinquency  proceedings  the  parents  and  juveniles  have  a 
"shared"  right  to  counsel,  and  that  standard  6.8  modifies  the  existing  rule  by 
freeing  the  parental  right  to  counsel  from  dependence  on  a  judicial  determination 
of  conflict  of  interest.   The  commentary  goes  on  to  note  that  in  most  cases  one 
can  expect  parents  to  waive  the  right  to  separate  counsel. 

Massachusetts  has  no  specific  provisions  on  the  rights  of  parents  to  an 
attorney  in  juvenile  proceedings. 

8.D:   APPOINTMENT  OF  COUNSEL  IN  CASES  OF  INDIGENCY 

All  three  standards  provide  for  the  appointment  of  counsel  in  those  cases 
in  which  a  juvenile  or  a  juvenile's  parents  are  entitled  to  counsel.   NAC  3.132, 

3.133,  Task  Force  16.5,  16.6,  Counsel  2.3,  Pretrial  Proceedings  6.9.   Only  the 
Task  Force  provides  specifically  that  counsel  may  be  retained  without  cost  to 

the  client.   The  NAC  implies  appointment  without  cost,  and  the  IJA/ABA  articulates 
it,  curiously  enough,  only  in  the  case  of  indigent  parents.   Pretrial  Proceedings 
6.9. 

Massachusetts  General  Law  only  provides  for  the  appointment  of  counsel 
in  cases  of  "Children  In  Need  of  Services."   Ch.  119,  s.  39F.   The  section 
provides  that  if  counsel  is  retained,  the  Court,  in  its  discretion,  may  asses 
all  or  any  part  of  the  cost  of  legal  representation  against  the  parent  or  guardian 
of  the  child  for  whom  counsel  was  appointed. 

8.E:   ROLE  OF  COUNSEL 

The  NAC  provides,  regarding  the  role  of  counsel,  that  the  principal  duty 
of  an  attorney  representing  the  state  is  to  seek  justice.   The  principal  duty 
of  an  attorney  representing  a  private  party  is  to  represent  zealously  that 
individual's  legitimate  interests.   Determination  of  the  client's  interests 
under  the  law  should  ordinarily  remain  the  responsibility  of  the  client.   NAC 

3.134.  The  standard  also  provides  for  the  appointment  of  a  guardian  ad  litem 
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when  the  attorney  determines  that  the  client  cannot  rationally  determine  his 
or  her  own  best  interests. 

The  Task  Force,  in  standard  16.2,  provides  that  the  principal  duty  of  an 
attorney  in  family  court  matters  is  to  represent  zealously  a  client's  legitimate 
interests  under  the  law.   The  ultimate  responsibility  for  determining  the  client's 
best  interests  within  the  bounds  of  the  law  remains  with  the  client.   See 
commentary  to  standard  16.2 

The  basic  difference  between  the  Task  Force  and  NAC  standard  on  this  issue 
is  that  the  Task  Force  makes  no  explicit  mention  of  the  prosecuting  attorney's 
duty  to  seek  justice  in  its  standard. 

The  IJA/ABA  does  not  provide  a  comprehensive  policy  statement  on  the  role 
of  counsel  in  juvenile  proceedings  but  does  provide  several  isolated  statements 
instead.   Counsel  1.7  states  that  counsel  practicing  before  the  juvenile  court 
ought  to  seek  improvements  in  the  juvenile  justice  system.   Prosecution  1.1(B) 
states  that  the  primary  duty  of  a  juvenile  prosecutor  is  to  seek  justice,  which 
means  to  fully  and  faithfully  represent  the  interests  of  the  state  without 
losing  sight  of  the  philosophy  and  purpose  of  the  family  court. 

Massachusetts  General  Law  has  no  specific  provisions  on  the  role  of  counsel, 

8.F:   WAIVER  OF  COUNSEL 

The  IJA/ABA  and  the  Task  Force  take  somewhat  different  positions  on  waiver 
of  counsel.   The  NAC  does  not  state  a  position. 

The  IJA/ABA  takes  the  position  that  the  right  to  counsel  should  be  the 
one  right  that  a  juvenile  cannot  waive.   Pretrial  Proceedings  6.1,  commentary  to 
Pretrial  Proceedings  5.1.   The  commentary  to  Pretrial  Proceedings  5.1  explains 
that  this  position  is  a  departure  from  the  traditional  rule  that  a  juvenile  is 
not  "per  se  incompetent"1  and  that  waiver  should  depend  on  the  "totality  of  the 
circumstances/"   The  IJA/ABA  defends  its  position  by  noting  that  mandatory 
representation  not  only  protects  the  juvenile  but  assists  the  court  in  handling 
cases  efficiently.   Additionally,  the  presence  of  defense  counsel  facilitates 
obtaining  the  effective  waiver  of  other  rights  by  the  juvenile.   The  drafters 
of  the  IJA/ABA  standards  were  apparently  unpersuaded  by  the  counterargument  that 
the  presence  of  parents  would  assure  that  juveniles  would  make  an  intelligent 
decision  on  the  waiver  of  counsel.   The  commentator  to  standard  5.1  notes  that 
several  studies  found  that  parents  were  of  little  aid  in  helping  their  children 
with  the  waiver  decision  because  the  parents  themselves  did  not  adequately  under- 
stand the  consequences  of  waiver  or  proved  incapable  of  resisting  official 
pressure  to  waive. 

The  Task  Force,  in  the  commentary  to  standard  16.1,  found  by  contrast  that 
the  imposition  of  mandatory  representation  ran  the  risk  of  imposing  counsel  on 
unwilling  youth  and  compelling  their  families  to  pay  for  unwanted  services. 
Consideration  was  also  given  to  the  Supreme  Court's  decision  in  Faretta  v. 
California,  which  interpreted  the  Sixth  Amendment  as  guaranteeing  to  criminal 
defendants  the  right  to  represent  themselves  in  court.   The  Supreme  Court  has 
not  specifically  addressed  the  issue  of  a  juvenile's  right  to  self-representation 
in  any  case  that  has  come  before  the  court.   The  Sixth  Amendment,  by  its  own  terms, 
limits  itself  to  cases  of  criminal  prosecution.   It  is  far  from  clear  therefore 
that  juveniles  actually  have  or  should  have  a  constitutional  right  to  self-repre- 
sentation. 
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While  not  insisting  on  mandatory 'representation,  the  Task  Force  is 
nevertheless  concerned  with  providing  rigorous  safeguards  to  the  decision  on 
waiver  of  counsel.   Task  Force  16.1  provides  that  if  a  juvenile  wishes  to  waive 
counsel,  a  lawyer  should  be  provided  to  afford  the  juvenile  and  her  parents  the 
opportunity  to  consult  on  the  wisdom  of  such  waiver.   Moreover,  the  court  should 
not  accept  a  waiver  unless  it  determines  after  thorough  inquiry  that  a  juvenile 
has  conferred  at  least  once  with  a  lawyer,  and  is  waiving  the  right  competently, 
voluntarily,  and  with  full  understanding  of  its  consequences. 

Massachusetts  has  no  provisions  relative  to  waiver  of  counsel  in  its 
juvenile  code. 

9:   INTAKE,  INVESTIGATION,  AND  REPORTS 

All  three  standards  support  the  establishment  of  separate  intake  units 
whose  primary  function  would  be  to  be  responsible  for  the  intake  process. 
Massachusetts,  by  contrast,  has  no  formalized  intake  process  in  its  delinquency 
procedures.   If  the  court  approves  a  complaint  then  jurisdiction  is  established. 

There  are  three  general  issues  regarding  the  intake  function  that  should 
be  addressed  before  proceeding  to  examine  specific  issues.   These  are:   (1) 
whether  intake,  predisposition  investigation,  and  probation  services  should 
be  administered  by  the  juvenile  courts  or  by  an  executive  agency;  (2)  whether 
intake,  predisposition  investigation,  and  probation  services  should  be 
administered  locally  or  statewide;  and  (3)  whether  all  three  functions  should 
be  provided  by  one  agency. 

In  regard  to  the  question  of  executive  or  judicial  administration  of 
intake,  predisposition  investigation  and  probation  services,  both  the  IJA/ABA 
and  the  Task  Force  favor  executive  administration  while  the  NAC  takes  no 
position.   Juvenile  Probation  Function  ("Probation")  4.2,  Task  Force  19.2. 

The  arguments  against  judicial  administration  are  threefold: 

1.  Intake  services  are  frequently  sued  for  violating  the  constitutional 
rights  of  the  juveniles  they  serve.   Judges,  if  they  are  the  administrators 

of  such  services,  are  in  a  poor  position  to  give  such  cases  an  unbiased  hearing. 

2.  Judicial  administration  of  juvenile  intake  services  may  inhibit 
objective  decision  making  on  the  part  of  intake  and  investigative  officers. 

3.  Administration  of  intake  and  predisposition  investigation  services  can 
be  sufficiently  complicated  to  require  continuous  administrative  attention. 

In  regard  to  the  question  of  local  or  statewide  administration  of  intake, 
predisposition  investigation  and  probation  services,  all  three  standards  favor 
statewide  but  decentralized  administration  of  such  services.   Probation  4.3, 
Task  Force  21.1,  NAC  4.11.   The  IJA/ABA  advocates  as  an  alternative  to  pure 
statewide  administration  a  system  of  part  state  and  part  locally  administered 
services.   Advantages  of  state  administration  include  the  following: 

1.  A  state  agency  can  generally  generate  a  more  uniform  level  of  services. 

2.  A  state  agency  can  draw  upon  greater  financial  resources. 

3.  A  state  agency  is  in  a  better  position  to  facilitate  the  combination 
and  coordination  of  juvenile  correctional  services,  including  probation 
supervision  services. 

Some  advantages  of  local  or  decentralized  administration  include: 
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1.  That  local  agencies  can  often  generate  greater  support  from  citizens 
and  other  local  agencies.  - 

2.  That  local  employees  tend  to  have  closer  ties  with  the  community  than 
state  employees. 

3.  That  local  agencies  tend  to  be  more  flexible  and  less  inclined  towards 
the  bureaucratic  rigidity  that  characterizes  many  state  agencies. 

In  regard  to  the  provision  of  intake,  predisposition  investigation,  and 
probation  functions  by  one  agency,  the  IJA/ABA  and  the  NAC  standards  recommend 
specialization  of  all  three  functions  whereas  the  Task  Force  standards  recommend 
that  intake  and  predisposition  investigation  can  be  performed  by  a  single  unit 
Probation  4.1,  NAC  3.141,  3.186,  Task  Force  21.3.   The  commentary  to  Task  Force 
21.3  indicates  that  the  Task  Force  drafters  believe  intake  and  predisposition 
investigation  functions  to  be  compatible  so  that  combining  them  in  one  service 
unit  avoids  needless  duplication. 

The  commentary  to  Probation  4.1  cites  several  reasons  for  the  separate 
administration  of  intake,  predisposition  investigation,  and  probation  functions. 
These  ares 

1.  That  functional  specialization  eliminates  the  fragmentation  of  energies 
and  efforts  that  performance  of  all  three  functions  by  the  same  officer  can 
produce. 

2.  That  functional  specialization  allows  an  officer  to  be  assigned  to 
the  performance  of  the  function  that  he  or  she  is  best  equipped  to  handle. 

3.  That  functional  specialization  avoids  the  role  conflict  between  the 
probation  and  the  intake  and  investigation  functions.   Probation  generally 
involves  some  aspect  of  a  therapeutic  role  for  the  supervising  officer,  which 
role  may  be  jeopardized  by  the  officer's  past  contact  with  or  past  decision- 
making over  an  adjudicated  juvenile. 

The  commentary  to  Probation  4.1  does  note  that  the  intake  and  predisposition 
investigation  functions  are  more  compatible  with  each  other  than  with  the  probation 
function,  and  that  if  any  two  services  should  be  combined,  then  it  should  be  these 
two. 

9. A:   WHO  PERFORMS  INTAKE 

All  three  standards  agree  that  juvenile  intake  should  be  performed  by 
a  specialized  state  agency.   NAC  3.141,  Task  Force  21.1,  Probation  4.1.   See 
also  the  discussion  in  #9,  "Intake,  Investigation,  and  Reports,"  supra. 

Massachusetts  General  Law  provides  in  its  delinquency  code  for  preadjudication 
investigations  by  probation  officers.   Ch.  119,  s.  57.   Juveniles  held  for 
further  examination,  continuances,  criminal  indictment,  or  to  prosecute  an  appeal, 
may  undergo  a  diagnostic  evaluation  by  the  Department  of  Youth  Services,  a  court 
clinic,  or  the  Department  of  Mental  Health.   Ch.  119,  s.  68A.   After  commitment 
to  the  Department,  the  probation  department  and  other  public  authorities  should 
turn  over  to  the  Department  any  pertinent  information  that  they  have  with  respect 
to  the  juvenile.   Massachusetts  does  not  provide  for  intake  screening  or  pre- 
disposition investigations  in  its  delinquency  code. 
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9.B:   INTAKE  PROCEDURES 

The  IJA/ABA  has  very  detailed  standards  on  intake  procedures,  which  will 
be  summarized  here  only  briefly.   The  Task  Force  and  NAC  standards  on  intake 
procedures  are  more  manageable. 

Task  Force  21.1  provides  that  the  intake  services  should  be  responsible 
for  three  things: 

1.  To  act  for  the  family  court  in  screening  applications  for  petitions. 

2.  To  act  for  the  family  court  in  developing  the  necessary  information 
to  make  a  dispositional  order. 

3.  To  act  as  the  intake  apparatus  for  the  state  agency  in  cases  of 
children  or  families  for  which  the  state  agency  has  responsibility  for  carrying 
out  dispositional  orders. 

Task  Force  21.2  sets  forth  time  horizons  for  the  intake  process.   It 
provides  further  that  the  intake  unit  should  have  the  authority  and  responsibility 
to: 

1.  Refer  the  case  to  the  family  court  prosecutor  for  court  action. 

2.  Refer  the  juvenile  and  the  juvenile's  family  for  noncourt  services. 

3.  Defer  the  decision  on  filing  a  petition  for  up  to  90  days  after  the 
receipt  of  the  application  when  a  juvenile  not  in  detention  or  shelter  care  has 
been  referred  by  the  intake  unit  to  a  noncourt  service  program. 

4.  Dismiss  an  application  that  is  not  substantiated  by  available  facts. 

The  family  court  prosecutor  has  the  final  say  about  whether  to  file  a 
petition  or  not.   Task  Force  15.13.   If  the  intake  officer  decides  not  to 
recommend  the  filing  of  a  petition,  the  original  complainant  may  still  request 
a  review  from  the  family  court  prosecutor's  office.   The  family  court  prosecutor 
may  then  make  a  determination  as  to  whether  the  petition  should  be  filed  after 
consulting  with  the  intake  officer.   If  a  family  court  prosecutor  refuses  to 
file  a  petition,  the  aggrieved  party  may  still  seek  to  initiate  family  court 
proceedings  by  filing  a  verified  petition  directly  with  the  family  court. 

NAC  3.142  provides  that  upon  the  receipt  of  a  complaint  an  intake  officer 
should  make  an  initial  determination  whether  the  complaint  is  sufficient  to 
support  the  filing  of  a  petition.   If  legal  sufficiency  of  the  complaint  is 
unclear,  the  intake  officer  should  ask  the  family  court  prosecutor's  office 
to  make  the  determination.   If  the  complaint  is  found  to  be  legally  sufficient, 
the  intake  officer  should  determine  whether  to  recommend  that  a  petition  be 
filed,  whether  to  recommend  that  the  juvenile  be  referred  for  services,  or 
whether  to  recommend  that  the  complaint  be  dismissed.   The  petition  itself 
must  be  filed  by  the  family  court  prosecutor's  office.   NAC  3.163.   The  NAC 
provides  further  that  the  intake  officer  should  be  authorized  to  conduct  a 
preliminary  investigation  in  order  to  obtain  information  essential  to  the 
making  of  a  decision  regarding  the  complaint.   NAC  3.146.   The  intake  officer 
ought  to  be  authorized  to  (a)  seek  information  from  the  complainant,  the  victim, 
and  any  witnesses  to  the  alleged  conduct;  (b)  examine  court  records  and  the 
records  of  law  enforcement  and  other  public  agencies;  and  (c)  conduct  interviews 
with  the  accused  juvenile  and  his  or  her  parents,  guardian,  or  primary  caretaker. 
NAC  3.143  and  3.144  provide  criteria  for  the  intake  decision  in  cases  of  delin- 
quency and  of  noncriminal  misbehavior  respectively.   NAC  3.143,  relative  to 
intake  criteria  in  cases  of  delinquency,  provides  that  the  following  should  be 
considered  in  the  intake  decision: 
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1.  The  seriousness  of  the  alleged  offense; 

2.  The  role  of  the  juvenile  in  that  offense; 

3.  The  nature  and  number  of  contacts  with  the  intake  unit  or  the 
family  court  that  the  juvenile  has  had,  and  the  outcome  of  those  contacts; 

4.  The  juvenile's  age  and  maturity;  and, 

5.  The  availability  of  appropriate  services  outside  of  the  juvenile 
justice  system. 

Referral  for  services  or  dismissal  should  not  be  precluded  for  the 
sole  reason  that  the  complainant  objects  or  that  the  juvenile  denies  the 
allegations. 

NAC  3.144,  relative  to  intake  criteria  in  cases  of  noncriminal  mis- 
behavior, provides  that  the  following  should  be  considered  in  the  intake 
decision: 

1.  The  seriousness  of  the  alleged  conduct  and  the  circumstances  under 
which  it  occurred; 

2.  The  age  and  maturity  of  the  juvenile; 

3.  The  nature  and  number  of  contacts  with  the  intake  unit  and  the 
family  court  that  the  juvenile  and  his  or  her  family  has  had,  and  what  the 
outcome  of  those  contacts  have  been;  and, 

4.  The  availability  of  appropriate  services  outside  of  the  juvenile 
justice  system. 

Notice  that  these  criteria  are  substantially  related  to  the  detention 
criteria  for  juveniles  accused  of  delinquency  and  noncriminal  misbehavior 
set  forth  in  standards  3.152  and  3.153,  and  discussed  in  #7.B  and  #7.C,  supra. 

The  IJA/ABA  standards  provide  the  following  in  regard  to  intake 
procedures:   Probation  2.7  states  that  the  intake  officer  should  make  the 
initial  determination  on  the  legal  sufficiency  of  the  complaint.   If  the 
officer  determines  that  the  facts  as  alleged  are  not  sufficient,  or  that  the 
competent  and  credible  evidence  is  not  sufficient  to  support  the  charges 
against  the  juvenile,  then  the  officer  should  dismiss  the  complaint.   If  the 
legal  sufficiency  is  unclear  then  the  appropriate  prosecuting  official  should 
make  the  determination. 

Probation   2.8  states  that  if  the  intake  officer  determines  that  the 
complaint  is  legally  sufficient  to  support  the  filing  of  a  petition,  the 
officer  should  determine  what  disposition  is  most  desirable  from  the  stand- 
point of  the  best  interests  of  the  juvenile  and  the  community.   This  involves 
a  determination  as  to  whether  a  judicial  disposition  would  cause  undue  harm 
to  the  juvenile  or  exacerbate  the  problems  that  led  to  his  or  her  delinquent 
acts,  whether  the  juvenile  presents  a  substantial  danger  to  others,  and 
whether  referral  of  the  juvenile  to  the  court  has  already  served  its  deterrent 
function.   This  determination  should  be  made  in  light  of  the  following  factors: 

1.  The  seriousness  of  the  alleged  offense; 

2.  The  nature  and  number  of  the  juvenile's  prior  contacts  with  the  juvenile 
court; 

3.  The  circumstances  surrounding  the  alleged  delinquent  conduct,  including 
whether  the  juvenile  was  alone  or  in  the  company  of  other  juveniles; 

4.  The  age  and  maturity  of  the  juvenile; 

5.  The  juvenile's  school  attendance  and  behavior,  the  juvenile's  family 
situation  and  relationships,  and  the  juvenile's  home  environment; 


-43- 


6.  The  availability  of  services  both  inside  and  outside  of  the  juvenile 
justice  system;  and, 

7.  The  attitude  of  the  juvenile  to  the  alleged  delinquent  conduct  and 
to  law  enforcement  and  juvenile  court  authorities. 

A  nonjudicial  disposition  of  the  complaint  or  the  unconditional  dismissal 
of  the  complaint  should  not  be  precluded  on  the  sole  grounds  that  the  complainant 
opposes  dismissal. 

Factors  that  are  not  relevant  to  an  intake  dispositional  decision  include 
the  juvenile's  race,  ethnic  background,  religion,  sex,  and  economic  status. 

Probation  2.10  provides  that  an  intake  officer  should  initiate  proceedings 
upon  the  receipt  of  a  complaint.   Any  complaint  that  serves  as  the  basis  for 
the  filing  of  a  petition  should  be  sworn  to  and  signed  by  a  person  who  has 
personal  knowledge  of  the  facts  or  who  has  been  informed  of  them  and  believes 
that  they  are  true. 

Probation  2.11  states  that  prior  to  making  a  dispositional  decision  the 
intake  officer  should  be  authorized  to  conduct  a  preliminary  investigation  in 
order  to  obtain  information  essential  to  the  making  of  the  decision.   In  the 
course  of  the  investigation  the  intake  officer  may: 

1.  Interview  or  otherwise  seek  information  from  the  complainant,  the 
victim,  a  witness,  or  a  co-participant  in  the  alleged  delinquent  conduct; 

2.  Check  existing  court  records,  the  records  of  law  enforcement  agencies, 
and  other  public  records  of  a  nonprivate  nature;  and, 

3.  Conduct  interviews  with  the  juvenile  and  his  or  her  parents  or  legal 
guardian  in  accordance  with  the  requirements  set  forth  in  Probation  2.14  on 
intake  interviews  and  dispositional  conferences. 

Prosecution  4.1  provides  as  follows:   if  the  intake  officer  determines 
that  a  petition  should  be  filed,  the  intake  officer  should  file  a  written  report 
requesting  that  the  petition  be  filed.   The  juvenile  prosecutor  may  refuse  the 
request  of  the  intake  officer  to  file  a  petition.   Any  determination  by  the 
prosecutor  not  to  file  is  final  and  not  appealable  to  the  family  court.   If 
the  intake  officer  determines  that  a  petition  should  not  be  filed,  the  officer 
should  notify  the  complainant  of  the  decision  and  the  reasons  therefore.   The 
complainant  has  a  right  to  request  a  review  from  the  juvenile  prosecutor's 
office.    The  juvenile  prosecutor  must  then  consult  with  the  intake  officer  and 
make  a  final  decision  on  the  filing  of  the  petition.   In  the  absence  of  a 
complainant's  request  for  a  review,  the  intake  officer  should  notify  the 
juvenile  prosecutor  of  the  determination  that  a  petition  not  be  filed.   The 
juvenile  prosecutor  may  still  choose,  after  consultation  with  the  intake 
officer,  to  file  the  petition. 

Notice  that  despite  technical  differences,  the  upshot  of  the  provisions 
of  these  standards  is  basically  the  same.   In  each  case  the  intake  decision 
is  made  by  an  officer  of  the  intake  unit.   Certain  enumerated  factors  are  to  be 
considered  in  the  intake  decision.   Final  authority  as  to  the  filing  of  a 
petition  is  reserved  with  the  juvenile  or  family  court  prosecutor's  office. 
A  complainant  has  the  right  to  appeal  a  negative  intake  decision  to  the 
juvenile  prosecutor's  office. 
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There  appear  to  be  two  essential  reasons  to  have  a  separate  intake 
unit  established  for  the  screening  of  petitions  to  the  family  or  juvenile 
court.   These  reasons  are  (1)  that  by  keeping  juveniles  outside  of  the 
judicial  system  they  can  be  protected  from  the  negative  consequences  of 
labelling,  and  (2)  that  intake  screening  can  dramatically  reduce  the  case- 
load of  the  courts  with  jurisdiction  over  juvenile  matters.   See  the 
introduction  to  Chapter  21  in  the  Task  Force  volume  and  the  introduction 
to  the  IJA/ABA  volume  on  the  Juvenile  Probation  Function. 

In  Massachusetts,  there  is  no  formalized  intake  screening  process 
other  than  that  provided  by  the  juvenile  courts  during  the  filing  of  a 
complaint.   See  #5. A,  "Filing  of  Complaint." 

9.C:   DUE  PROCESS  DURING  INTAKE 

The  IJA/ABA  and  NAC  standards  agree  that  a  juvenile  ought  to  have  the 
right  to  exercise  the  privelege  against  self-incrimination  and  the  right  to 
an  attorney  at  the  interview  stage  of  the  intake  process.   Probation  2.12, 
2.13,  NAC  3.146.   The  Task  Force  has  no  specific  standards  on  juvenile  due 
process  rights  during  intake.   IJA/ABA  2.13  specifies  that  a  juvenile  ought 
to  have  the  right  to  an  attorney  at  both  the  intake  questioning  stage  and  in 
connection  with  any  discussions  or  negotiations  involving  a  nonjudicial 
disposition.   NAC  3.146  states  that  the  juvenile  and  his  or  her  parents,  guardian, 
or  primary  caretaker  should  have  the  right  to  refuse  to  participate  in  an  intake 
interview,  and  the  intake  officer  should  have  no  authority  to  compel  their 
attendance.   In  requesting  an  interview  with  the  juvenile  and  again  at  the 
inception  of  the  interview  the  intake  officer  should  explain  that  attendance  is 
voluntary,  and  that  the  juvenile  has  the  right  to  be  represented  by  an  attorney 
and  the  right  to  remain  silent. 

Here  again,  the  effect  of  these  provisions  is  substantially  similar,  not- 
withstanding small  differences  in  subject  matter  and  wording.   The  commentary  to 
Probation  2.12  and  2.13  notes  that  there  is  no  constitutionally  mandated  right  to 
counsel  or  to  exercise  the  privelege  against  self-incrimination  at  the  intake 
stage.   The  Supreme  Court,  in  In  Re  Gault  and  subsequent  decisions,  has  limited 
the  extension  of  due  process  rights  of  juveniles  to  the  adjudicatory  stage  of 
delinquency  proceedings.   The  commentary  notes  that  a  number  of  cases  have 
afforded  juvenile  the  right  to  exercise  the  privelege  against  self-incrimination 
when  the  juvenile  has  been  held  in  police  custody,  and  that  by  analogy  that  right 
should  be  extended  to  the  intake  stage,  since  statements  made  in  either  case 
could  be  incriminating  and  could  later  be  held  to  the  juvenile's  disadvantage. 
For  this  reason  Probation  2.13  provides  that  a  juvenile  ought  to  have  a  right 
to  counsel  at  the  intake  stage,  and  Probation  2.12(B)  provides  that  statements 
made  during  the  intake  process  without  the  presence  or  advice  of  counsel  should 
be  inadmissible  in  subsequent  proceedings.   The  commentary  to  Probation  2.13 
notes  that  the  standard  requires  the  presence  of  counsel  at  the  intake  stage  to 
insure  that  any  waiver  of  the  privelege  against  self-incrimination  is  intelligent 
and  voluntary.   Other  reasons  for  advocating  for  the  assistance  of  counsel  during 
the  intake  process  include  that  counsel  can  be  an  effective  advocate  for  alternative 
dispositional  decisions  at  the  intake  stage;  that  counsel  can  assist  the  intake 
officer  in  making  determinations  of  legal   sufficiency;  and  that  counsel  can  be 
of  assistance  to  the  juvenile  and  his  or  her  caretakers  in  determining  whether 
of  not  to  accept  a  nonjudicial  disposition,  particularly  one  which  is  unnecessarily 
restrictive. 
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The  commentary  to  Probation  2.13  notes  that  one  argument  against  mandating 
the  presence  of  counsel  at  intake  is  that  the  regular  participation  of  counsel 
could  disrupt  the  intake  process  and  destroy  its  informality  and  flexibility. 
The  commentary  finds  this  argument  unpersuasive,  noting  that  "[i]n  one  juvenile 
court  that  experimented  with  extending  the  right  to  counsel  to  the  intake  stage, 
the  results  appear  to  have  been  positive  rather  than  negative  [citing  to  Ralston, 
"Intake:   Informal  Disposition  or  Adversary  Proceeding,"  17  Crime  and  Delinq. 
160,  167  (1971)]." 

Massachusetts  has  no  provisions  on  due  process  rights  during  intake  in 
its  delinquency  code. 

9.D:   TIME  FRAMES  FOR  THE  INTAKE  PROCESS 

The  Task  Force  and  NAC  both  provide  that  the  time  allowed  for  the  intake 
process  depends  on  whether  the  juvenile  is  in  custody  or  not.   The  Task  Force 
states  that  an  intake  decision  must  be  made  within  forty-eight  hours  of  when 
the  juvenile  was  detained.   The  NAC  provides  that  it  must  be  made  within  twenty- 
four  hours  of  the  filing  of  the  complaint,  excluding  nonjudicial  days.   If  the 
juvenile  is  not  in  custody  the  Task  Force  states  that  the  intake  decision  must 
be  made  within  thirty  days  of  "referral,"  unless  the  juvenile  was  referred  by  the 
intake  department  to  a  service  program,  in  which  case  the  time  is  ninety  days. 
The  NAC  provides  that  the  intake  decision  must  be  made  within  thirty  calendar 
days  of  the  juvenile's  initial  appearance  at  intake.   Task  Force  12.1,  NAC  3.142. 
The  IJA/ABA  has  no  specific  provisions  on  the  subject. 

9.E:   ROLE  OF  INTAKE  OFFICER  IN  FILING  OF  PETITION  OR  PROSECUTION  OF  CASE 

All  three  model  standards  provide  that  the  intake  officer  makes  the  initial 
determination  of  whether  or  not  a  petition  should  file.   NAC  3.142,  Task  Force  21.2, 
Pretrial  Proceedings  1.1.   In  all  three  cases  the  final  determination  is  made  by  a 
juvenile  or  family  court  prosecutor.   NAC  3.163,  Task  Force  15.13,  Pretrial  Proceedings 
1.4.   All  three  sets  of  standards  recommend  that  the  intake  unit  be  in  no  way 
involved  with  the  prosecution  function. 

The  Massachusetts  delinquency  code  does  not  provide  for  the  involvement  of 
the  probation  department  in  the  prosecution  of  delinquency  cases. 

9.F:   QUALIFICATIONS  AND  TENURE  OF  INTAKE  PERSONNEL 

Both  the  IJA/ABA  and  NAC  set  up  minimum  qualifications  for  the  selection 
and  tenure  of  intake  personnel.   The  Task  Force  does  not.   The  NAC  states  that  the 
minimum  qualifications  for  intake  personnel  should  include  a  master's  degree  in 
social  work  or  two  years  of  graduate  studies  in  the  behavioral  sciences, 
participation  in  a  field  training  program,  and  one  year  of  full-time  employment 
under  the  professional  supervision  for  a  correctional  or  social  service  agency. 
NAC  3.14.   The  IJA/ABA  provides  that  statewide  mandatory  standards  should  be 
established  for  the  selection  of  intake  personnel.   The  minimum  educational 
requirements  for  entry  level  staff  positions  should  be  a  bachelor's  degree  supple- 
mented by  a  year  of  graduate  study  in  social  work  or  the  behavioral  sciences,  and 
a  year  of  full  time  employment  under  the  professional  supervision  of  a  correctional 
or  social  service  agency,  or  equivalent  experience.   Probation  5.1. 

10.   PROBATION 

The  model  standards  have  essentially  no  provisions  relative  to  probation. 
Whereas  many  jurisdictions,  including  Massachusetts,  assign  intake  functions  to 
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their  probation  departments,  the  model  standards  recommend  assigning  intake 
functions  to  specialized  intake  units.   None  of  the  standards  provide 
specific  sections  on  the  supervision  function  of  probation  departments. 


s 


Massachusetts  does  provide  probation  with  functions  during  intake, 
adjudication,  and  postadjudication.   These  functions  will  be  discussed  below. 

10. A:   INTAKE  FUNCTIONS 

M.G.L.  Ch.  119,  s.  57  provides  that  every  case  of  a  delinquent  child 
shall  be  investigated  by  a  probation  officer,  who  is  to  make  a  report  regarding 
the  character  of  the  child,  his  school  record,  home  surroundings,  and  any 
previous  complaints  against  him,.   A  probation  officer  has  no  part  however  in 
deciding  whether  or  not  a  complaint  is  to  issue  against  a  juvenile. 

10. B:   FUNCTIONS  DURING  ADJUDICATION 

M.G.L.  Ch.  119,  s.  57  provides  that  a  probation  officer  be  present  in  court 
at  the  trial  of  any  case  he  investigated,  so  as  to  furnish  the  court  with  such 
information  and  assistance  as  may  be  required. 

10. C:   POST-ADJUDICATORY  FUNCTIONS 

M.G.L.  Ch.  119,  s.  57  provides  that  at  the  end  of  a  probationary  period, 
the  officer  in  whose  care  a  child  has  been  placed  shall  make  a  report  as  to  the 
conduct  of  the  child  during  that  period. 

M.G.L.  Ch.  119,  s.  59  provides  that  if  a  child  has  been  placed  on  probation, 
the  probation  officer  in  charge  may  at  any  time,  before  final  disposition  arrest 
the  child  without  warrant  for  violations  of  the  conditions  of  probation. 

10. D:   QUALIFICATIONS  AND  TENURE 

Massachusetts  has  no  statutory  provisions  on  the  qualifications  and  tenure 
of  probation  personnel.   The  IJA/ABA  and  NAC  have  set  up  minimum  qualifications 
for  their  intake  personnel.   See  #9.F,  "Qualifications  and  Tenure  of  Intake 
Personnel. " 

11.   DIVERSION 

The  material  relative  to  diversion  in  the  three  model  standards  differs 
widely  both  in  direction  and  scope.   The  NAC  has  no  standards  specifically 
addressing  the  issue.   The  Task  Force  has  one  standard  which  deals  only  with 
pre-complaint  diversion..  The  IJA/ABA  has  numerous  standards  as  part  of  its 
volume  on  Youth  Service  Agencies.    These  standards  generally  do  not  distinguish 
between  pre-arraignment,  pre-complaint,  and  post-arraignment  diversion. 

A  note  on  the  concept  of  "youth  service  agencies"  as  defined  by  the  IJA/ABA: 
youth  service  agencies,  according  to  the  IJA/ABA,  should  be  community-based 
agencies  outside  of  the  juvenile  justice  system  having  the  purpose  of  providing 
delinquency  prevention  services.   See  the  introduction  to  the  volume  on  Youth 
Service  Agencies  ("YSA") .   Youth  service  agencies  are  characterized  by  the 
combination  of  the  provision  of  direct  services  and  the  coordination  of  existing 
services.   They  are  expected  to  provide  diversion  services.   Diversion  is  itself 
defined  by  the  IJA/ABA  as  follows:   Diversion  refers  to  formally  acknowledged 
efforts  to  utilize  alternatives  to  the  justice  system.   This  definition  is 
amplified  with  the  following  observations:   to  qualify  as  diversion,  such  efforts 
must  be  undertaken  prior  to  adjudication  and  after  a  legally  proscribed  action 
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has  occurred.   Diversion  implies  halting  or  suspending  formal  criminal  or  juvenile 
justice  proceedings  against  a  person  who  has  violated  a  statute  in  favor  of 
processing  through  a  noncriminal  disposition.   The  IJA/ABA  commentators  note  that, 
as  defined,  a  youth  service  agency  must  receive  direct  and  formally  acknowledged 
referrals  from  the  police  and  from  the   juvenile  courts,  as  well  as  self-referrals, 
or  referrals  of  juveniles  not  subject  to  the  juvenile  court  jurisdiction.   The 
commentators  note  that  the  Cambridge  Juvenile  Intake  Program,  as  it  existed  at 
the  time  of  the  publication  of  this  volume,  would  not  meet  the  definition  of 
youth  service  agency  because  that  program  was  set  within  the  juvenile  court  and 
administered  by  the  probation  department,  and  therefore  does  not  qualify  as 
being  "outside  of  the  juvenile  justice  system." 

YSA  4.11  provides,  relative  to  the  legal  consequences  of  diversion,  that 
formal  referral  to  a  youth  service  agency  should  be  accompanied  by  a  formal 
termination  of  all  legal  proceedings  against  the  juvenile  which  were  the  subject 
for  the  referral.   Mere  suspension  or  deferral  of  prosecution  pending  participation 
in  a  youth  service  program  is  inconsistent  with  the  concept  of  a  youth  service 
agency  as  a  voluntary  option.   Referral  in  exchange  for  a  guilty  plea  is  inconsis- 
tent with  the  goal  of  stigma  avoidance. 

The  commentary  to  Task  Force  5.11  states  that  two  of  the  justifications  for 
providing  generous  diversion  programs  is  that  such  programs  allow  the  juvenile 
justice  system  to  handle  youths  without  stigmatizing  them  with  the  label  of 
"adjudicated  delinquent,"  and  that  such  programs  help  to  relieve  some  of  the 
pressure  on  overcrowded  court  dockets.   These  justifications  are  consistent  with 
the  IJA/ABA  standards  on  diversion. 

The  Massachusetts  delinquency  code  makes  no  provisions  for  any  kind  of 
diversion,  although  in  practice  there  are  such  programs  in  place. 

11. A:   PRE-COMPLAINT  (POLICE)  DIVERSION 

The  IJA/ABA  provides  in  YSA  4.5  that  police  diversion  should  be  made  pursuant 
to  guidelines  in  order  to  avoid  discrimination  based  on  race,  color,  religion, 
national  origin,  sex,  or  income.   At  a  minimum,  the  following  standards  ought  to 
be  observed: 

A.  No  juvenile  who  comes  to  the  attention  of  the  police  or  court  should 
be  formally  referred  to  a  youth  service  agency  if  prior  to  the  existence  of  the 
diversionary  alternative  that  juvenile  would  have  been  released  without  a  warning. 
Such  juveniles  should  be  informed  of  the  existence  of  appropriate  diversionary 
programs,  however. 

B.  No  juvenile  engaged  in  noncriminal  misbehavior  should  be  formally  referred 
to  a  youth  service  agency.   This  is  in  keeping  with  the  IJA/ABA' s  standards  on 
noncriminal  misbehavior. 

C.  All  juveniles  accused  of  class  four  or  five  offenses  (maximum  sentence 
authorized  upon  conviction  is  one  year  or  less)  who  have  no  prior  convictions 
or  formal  referrals  or  who  have  been  free  from  involvement  with  the  juvenile 
court  for  the  preceding  twelve  months  should  be  formally  referred  to  the  youth 
service  agency  rather  than  to  a  juvenile  court. 

D.  Serious  consideration  should  be  given  to  the  formal  diversion  of  all  other 
apprehended  juveniles,  taking  into  account  the  following  factors: 

1.  Prosecution  to  conviction  might  cause  serious  harm  to  the  juvenile 
or  exacerbate  the  social  problems  that  led  to  his  or  her  criminal  acts. 
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2.  Services  to  meet  the  juvenile's  needs  and  problems  may  be 
unavailable  in  the  court  system  or  may  be  provided  more  effectively  by  the 
youth  service  agency. 

3.  The  nature  of  the  alleged  offense. 

4.  The  age  and  circumstances  of  the  alleged  offender. 

5.  The  alleged  offender's  record,  if  any. 

6.  Recommendations  for  diversion  made  by  the  complainant  or  victim. 

Task  Force  5.11  provides  that,  where  permitted  by  law,  every  police  agency 
should  immediately  divert  from  the  juvenile  justice  system  any  juvenile  for  whom 
formal  proceedings  would  be  inappropriate  or  other  resources  more  effective 
All  such  police  diversion  decisions  should  be  made  pursuant  to  written  agency 
policies  that  insure  fairness  and  uniformity  of  treatment. 

tv,  HJh!  NAC>  aS  Stated  before>  has  no  standards  relating  directly  to  diversion. 
The  NAC  does  provide  two   standards  on  the  criteria  for  referral  to  intake 
discussed  here,  and  two  more  on  criteria  for  intake  decisions,  discussed  in 
Jfli.B,   Pre-Arraignment  Diversion,"  infra. 

NAC  2.221  provides  that  law  enforcement  agencies  should  promulgate  written 
regulations  for  guiding  decisions  to  refer  to  intake  juveniles  accused  of 
delinquent  acts.   In  determining  whether  referral  would  best  serve  the  needs  of 
the  juvenile  and  the  community,  law  enforcement  officers  should  consider  whether 
there  is  probable  cause  to  believe  the  juvenile  is  subject  to  the  delinquency 
jurisdiction  of  the  juvenile  court,  as  well  as  the  following  six  factors: 

1.  Whether  a  complaint  has  already  been  filed; 

2.  The  seriousness  of  the  alleged  offense; 

3.  The  role  of  the  juvenile  in  that  offense; 

4.  The  nature  and  number  of  the  juvenile's  contacts  with  the  family  court 
and  with  law  enforcement,  and  the  results  of  those  contacts. 

5.  The  .juvenile's  age  and  maturity;  and, 

6.  the  availability  of  appropriate  persons  or  services  outside  of  the 
juvenile  justice  system  willing  and  able  to  provide  care,  supervision,  and 
assistance  to  the  juvenile. 

A  juvenile  should  not  be  referred  to  the  intake  unit  solely  because  the 
juvenile  denies  the  allegations  or  because  the  complainant  or  victim  insists. 

NAC  standard  2.222  provides  equivalent  considerations  for  cases  of  noncriminal 
misbehavior  as  does  standard  2.221  for  cases  of  delinquency. 

Notice  that  there  are  technical  differences  between  the  standards  as  to 
the  proper  considerations  in  the  diversion  decision.   For  example,  the  commentary 
to  Task  Force  5.11  states  explicitly  that  the  right  of  the  complainant  or  victim 
to  prosecute  must  be  'respected."   NAC  2.221  states  equally  explicitly  that 
juveniles  should  not  be  referred  to  intake  solely  because  the  complainant  or 
victim  insists.   The  IJA/ABA,  in  YSA  4.5  states  that  the  recommendation  for 
diversion  made  by  the  victim  or  complainant  should  be  considered  in  the  diversion 
decision.   Notice  that  the  implication  here  is  that  recommendations  for  prosecution 
should  not  be  considered.   Also,  the  IJA/ABA  favors  automatic  referral  to  diversion 
m  the  case  of  juvenile's  accused  of  class  four  or  five  felonies  who  have  no 
record  or  who  have  stayed  out  of  trouble  in  the  last  twelve  months.   The  commentary 
to  Task  Force  5.10  explicitly  states  that  the  characterization  of  an  act  as  a 
first  offense  or  a  misdemeanor  should  not  be  controlling  in  the  diversion  decision. 
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The  Task  Force  is  also  the  only  standard  that  advocates  considering  the 
juvenile's  attitude  towards  self-improvement  as  a  factor  in  making  the  diversion 
decision. 

11. B:   PRE-ARRAIGNMENT  DIVERSION 

The  IJA/ABA  has  the  following  standards  relative  to  pre-arraignment 
diversion:   YSA  4.7  states  that  no  juvenile  should  be  petitioned  to  the  court 
without  an  independent  determination  by  the  court  intake  official  that  diversion 
is  not  appropriate.   YSA  4.8  states,  inter  alia,  that  court  intake  guidelines 
should,  at  a  minimum,  contain  the  same  diversion  standards  as  set  forth  in  YSA 
4.5  on  police  diversion.   Probation  2.4  states,  inter  alia,  that  a  community 
agency  referral  is  the  only  permissible  nonjudicial  disposition  of  a  complaint. 
Nonjudicial  probation,  the  direct  provision  of  intake  services,  and  conditional 
dismissal  other  than  community  agency  referral  are  not  permissible  intake 
dispositions.   A  nonjudicial  disposition  should  be  utilized  only  under  the 
following  conditions: 

1.  A  nonjudicial  disposition  should  take  the  form  of  an  agreement  of  a 
contractual  nature  under  which  the  intake  officer  promises  not  to  file  a  petition 
in  exchange  for  certain  commitments  by  the  juvenile  and  his  or  her  parents  or 
legal  guardian. 

2.  The  juvenile  and  his  or  her  parents  or  legal  guardian  should  voluntarily 
and  intelligently  enter  into  the  agreement. 

3.  The  intake  officer  should  advise  the  juvenile  and  his  or  her  parents 
and  legal  guardian  that  they  have  the  right  to  formal  adjudication. 

4.  A  nonjudicial  disposition  agreement  should  be  limited  in  duration. 

5.  The  juvenile  and  his  or  her  parents  should  be  able  to  terminate  the 
agreement  at  any  time  and  to  request  formal  adjudication. 

6.  The  terms  of  the  nonjudicial  agreement  should  be  clearly  stated  in 
writing. 

7.  Once  a  nonjudicial  disposition  of  the  complaint  has  been  made  no 
subsequent  filing  of  a  petition  based  on  the  events  out  of  which  the  original 
complaint  arose  should  be  permitted  after  three  months  from  the  date  the  non- 
judicial disposition  agreement  was  entered  into. 

The  commentary  to  Probation  2.4  makes  the  case  against  nonjudicial  probation 
and  the  direct  provision  of  intake  services.   Nonjudicial  probation  is  prohibited 
by  the  standard  for  the  following  reasons: 

1.  It  is  not  significantly  less  stigmatizing  than  an  adjudication  of 
delinquency  and  placement  on  judicial  probation. 

2.  It  is  susceptible  to  abuse.   In  many  jurisdictions  there  are  no  statutory 
limitations  on  the  length  of  the  probationary  period,  and  there  is  never  any 
judicial  determination  that  this  substantial  intervention  is  warranted  in 
accordance  with  procedural  due  process  protections.   Juveniles  who  would  not 

be  adjudicated  delinquent  if  a  petition  were  filed  because  the  evidence  is 
insufficient  to  support  the  charges  can  easily  end  up  on  nonjudicial 
probation. 
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3.  It  may  not  conserve  court  resources  and  reduce  court  dockets,  as  its 
advocates  have  suggested.   Since  courts  generally  place  more  children  on 
unofficial  probation  than  would  be  placed  if  official  hearings  were  held,  the 
savings  in  time  and  money  may  be  questionable. 

As  an  alternative  to  the  prohibition  of  nonjudicial  probation  some 
advocates  have  suggested  the  following  safeguards: 

1.  A  requirement  that  a  juvenile  admit  facts  sufficient  to  bring  him  or 
her  within  the  jurisdiction  of  the  court. 

2.  A  requirement  that  the  juvenile  and  his  or  her  parents  consent 
voluntarily  and  intelligently  to  the  nonjudicial  probation. 

3.  A  requirement  that  the  juvenile  have  the  right  to  assistance  of  counsel 
in  connection  with  any  negotiations  or  discussions  on  nonjudicial  probation. 

4.  A  requirement  that  any  restraints  put  upon  a  juvenile  as  the  result 
of  nonjudicial  probation  be  minimal. 

The  direct  provision  of  services  is  prohibited  by  Probation  2.4 
principally  because  community  agencies  would  be  more  appropriate  service 
providers  than  the  state's  intake  units.   Advantages  of  community  service 
agencies  include  that  their  use  avoids  the  stigma  of  being  processed  by  an 
official  agency  which  the  public  views  as  an  arm  of  crime  control,  and  that 
community  agencies  are  better  suited  for  redirecting  conduct.   Also,  the  use  of 
local  agencies  heightens  the  community's  awareness  of  the  complexity  of  delinquency 
problems  and  of  the  need  to  provide  services. 

The  commentary  to  Probation  2.4  also  notes  that  the  community  agency 
referral,  unlike  nonjudicial  probation,  does  not  involve  an  attempt  on  the  part 
of  the  intake  or  probationary  personnel  to  exert  control  over  the  juvenile.   As 
a  result  it  is  less  susceptible  to  abuse.   But  since  abuse  can  occur  in  any  case, 
there  is  a  need  to  provide  additional  safeguards.   Safeguards  recommended  by  the 
standard  fall  into  four  categories;   (1)  voluntary  consent  requirements,  (2) 
voluntary  participation  and  noncompliance  with  terms  of  the  agreement,  (3) 
restrictions  upon  the  nature  and  extent  of  intervention,  and  (4)  limitations 
on  duration. 

As  mentioned  previously,  the  NAC  has  standards  which  imply  criteria  for 
diversion  without  addressing  the  issue  directly.   NAC  3.143  sets  forth  criteria 
for  intake  decisions  in  cases  of  delinquency.   The  standard  provides  that  state 
and  local  agencies  should  publish  written  guidelines  for  intake  decisions,  and  that 
in  determining  what  disposition  of  a  legally  sufficient  delinquency  complaint 
best  serves  the  interests  of  the  community  and  of  the  juvenile,  the  following 
factors  should  be  considered: 

1.  The  seriousness  of  the  alleged  offense; 

2.  The  role  of  the  juvenile  in  that  offense; 

3.  The  nature  and  number  of  contacts  with  the  intake  unit  or  family  court 
that  the  juvenile  has  had,  and  the  result  of  those  contacts; 

4.  The  juvenile's  age  and  maturity;  and, 

5.  The  availability  of  appropriate  services  outside  of  the  juvenile  justice 
system. 
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Referral  for  services  should  not  be  precluded  for  the  sole,  reasons  that 
the  complainant  objects,  or  that  the  juvenile  denies  the  allegations. 

NAC  3.144  sets  forth  similar  provisions  relative  to  the  criteria  for 
intake  decisions  in  cases  of  noncriminal  misbehavior. 

Notice  that  the  provisions  of  NAC  3.143  are  very  similar  to  the 
provisions  of  NAC  2.221  (discussed  in  #11. A,  "Pre-Complaint  Diversion), 
particularly  with  respect  to  the  enumerated  factors  that  should  be  considered 
in  making  the  intake  decision. 

The  provisions  of  the  IJA/ABA  standards  are  obviously  more  detailed  than 
those  of  the  NAC.   The  NAC  standards  are  just  a  statement  of  when  intake  or 
referral  to  intake  is  appropriate;  there  is  little  concern  with  how  a  diversionary 
program  should  be  structured  or  what  diversionary  alternatives  should  be  available, 

11. C:   POST-ARRAIGNMENT  DIVERSION 

None  of  the  model  standards  have  provisions  for  post-arraignment  diversion. 
Although  there  is  no  statement  in  any  of  the  model  standards  on  the  absence  of 
post-arraignment  diversion,  its  omission  from  the  provisions  of  the  standards 
is  probably  based  on  concern  for  stigmatization.   The  commentary  to  Probation 
2.4,  relative  to  nonjudicial  probation,  remarks  that  "[i]t  does  appear  that 
juvenile  court  contacts  resulting  in  a  juvenile  being  placed  on  nonjudicial 
probation  may  stigmatize  the  juvenile  and  can  be  harmful  to  him  or  her  from 
an  economic  and  social  standpoint.   For  example,  there  is  some  evidence  that 
employers  discriminate  against  job  applicants  who  have  had  contact  with  the 
juvenile  justice  system  as  juveniles,  and  do  not  carefully  distinguish  between 
those  juveniles  who  have  been  adjudicated  delinquent  and  those  who  had  police  and 
juvenile  court  contacts  that  did  not  lead  to  a  delinquency  adjudication. 

The  dangers  of  stigmatization  as  a  consequence  of  post-arraignment  diversion 
would  appear  to  be  substantially  the  same  as  those  resulting  from  nonjudicial 
probation.   In  both  cases  there  is  official  contact  with  the  judicial  branch 
of  the  juvenile  justice  system,  which  results  in  the  imposition  of  some  type  of 
sanction. 

12.   PRE-ADJUDICATION  PROCEDURES 

12. A:   DETENTION  HEARINGS 

All  three  standards  make  provisions  for  detention  hearings  shortly  after 
the  juvenile  is  taken  into  custody.   NAC  3.155,  Task  Force  12.11,  22.4,  Interim 
Status  7.9.   A  detailed  discussion  of  these  provisions  can  be  found  in  #7.Q, 
"Detention  Decisions." 

12. B:   DETERMINATION  OF  PROBABLE  CAUSE 

The  model  standards  concern  themselves  with  two  types  of  probable  cause 
determinations:   a  probable  cause  determination  in  connection  with  a  delinquency 
petition  and  a  probable  cause  determination  in  connection  with  a  transfer  hearing. 

The  Task  Force  12.11  states  that  a  detention  hearing  should  commence  with  a 
judicial  determination  of  probable  cause.   Probable  cause  must  be  determined  by 
competent  evidence.   Task  Force  9.5  provides  that  the  family  court  may  waive 


-52- 


jurisdiction  and  transfer  a  juvenile  for  trial  in  adult  criminal  court  if, 
inter  alia,  there  is  probable  cause  to  believe  that  the  juvenile  committed  acts 
which  would  be  subject  to  the  jurisdiction  of  adult  criminal  proceedings  if  waiver 
and  transfer  are  approved. 

The  NAC  provides  in  standard  3.155  that  at  a  detention  hearing  the  state 
must  establish  that  there  is  probable  cause  to  believe  that  a  delinquency  offense 
was  committed  and  that  the  accused  juvenile  committed  it.   NAC  3.116  relative 
to  transfer  requires  that  the  family  court  may  waive  jurisdiction  if,  inter  alia, 
there  is  probable  cause  to  believe  that  the  juvenile  committed  the  act  alleged 
in  the  delinquency  petition  and  there  is  probable  cause  to  believe  that  the 
act  alleged  in  the  delinquency  petition  is  of  a  heinous  or  aggravated  nature 
or  that  the  juvenile  has  previously  committed  serious  delinquency  offenses. 
NAC  3,165  provides  that  in  cases  where  there  has  been  no  judicial  determination 
of  probable  cause  pursuant  to  standards  3.155,  3.116,  and  3.157  (initial  review 
of  emergency  custody  decisions)  a  respondent  should  be  entitled,  on  request, 
to  a  hearing  following  the  filing  of  the  petition  at  which  the  state  is  required 
to  establish  that  there  is  probable  cause  to  believe  that  the  allegations  in  the 
petition  are  true. 

The  IJA/ABA  in  Pretrial  Proceedings  4.1  states  that  in  all  delinquency 
proceedings  the  respondent  should  have  a  right  to  a  judicial  determination  of 
probable  cause,  unless  the  adjudicatory  hearing  is  held  within  five  days  after  . 
the  filing  of  the  petition  if  the  juvenile  is  detained,  and  within  fifteen  days 
if  he  or  she  is  not.   Unless  there  has  been  a  prior  determination  of  that  issue, 
detention  and  transfer  hearings  should  commence  with  a  determination  of  probable 
cause.   Pretrial  Proceedings  4.2  states  that  at  the  hearing  the  prosecutor  should 
be  required  to  present  evidence  of  probable  cause  as  to  every  element  of  the 
offense  and  as  to  the  respondent's  identity  as  the  perpetrator.   The  finding  of 
probable  cause  may  not  be  based  on  hearsay  in  whole  or  in  part,  and  the  respondent 
should  have  the  opportunity  to  cross-examine  witnesses  and  to  introduce  evidence 
and  witnesses  on  his  or  her  behalf. 

Standard  2.2  of  the  Transfer  Between  Courts  (,,Transfern)  volume  states  that 
a  juvenile  court  should  waive  its  jurisdiction  only  upon  finding  (1)  that  probable 
cause  exists  to  believe  that  the  juvenile  has  committed  the  class  one  or  class 
two  offense  charged  in  the  petition  (offenses  punishable  by  a  minimum  of  five 
years  imprisonment  to  a  maximum  of  death),  and  (2)  that  (by  clear  and  convincing 
evidence)  the  juvenile  is  not  a  proper  person  to  be  handled  by  the  juvenile  court. 
A  finding  of  probable  cause  to  believe  that  a  juvenile  has  committed  a  class  one 
or  class  two  offense  should  be  based  solely  on  evidence  that  would  be  admissible 
in  an  adjudicatory  hearing  of  the  juvenile  court. 

The  consensus  between  the  standards  appears  to  be  that  a  juvenile  is 
entitled  to  a  determination  of  probable  cause  in  two  cases:   (1)  if  the  juvenile 
is  in  detention,  or  (2)  before  the  juvenile  can  be  transferred  to  adult  criminal 
proceedings.   Additionally,  the  IJA/ABA  would  require  a  judicial  determination 
of  probable  cause  on  the  delinquency  petition  whenever  the  adjudicatory  hearing 
is  not  held  within  fifteen  days  of  the  filing  of  the  petition. 

The  justification  for  requiring  a  formal  determination  of  probable  cause 
before  transfer  of  a  juvenile  is  that  a  formal  determination  of  probable  cause  is 
constitutionally  mandated  before  adult  criminal  prosecution  may  commence.   Transfer 
of  a  juvenile  without  a  prior  determination  of  probable  cause  runs  the  risk  of 
wasting  the  court's  resources,  since  a  dismissal  of  the  charges  for  lack  of  probable 
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cause  at  the  adult  level  could  have  been  avoided  by  a  determination  of  probable 
cause  before  transfer. 

This  insistence  on  a  determination  of  probable  cause  in  those  cases  where 
a  juvenile  is  detained  subsequent  to  the  filing  of  a  delinquency  petition  derives 
from  the  Supreme  Court's  decision  in  Gerstein  v.  Pugh,  420  U.S.  103,  95  S.  Ct.  854. 
That  decision  required  a  prompt  judicial  determination  of  probable  cause  whenever 
a  criminal  defendant  is  subject  to  any  extended  restraint  on  liberty  following 
arrest.   See  commentary  to  Task  Force  12.11.   The  commentary  notes  that  although 
there  is  no  clear  constitutional  right  to  a  probable  cause  hearing  in  delinquency 
cases,  the  continued  detention  of  the  juvenile  should  not  be  ordered  without 
some  initial  judicial  evaluation  of  the  sufficiency  of  the  charges.   The 
commentary  to  Pretrial  Proceedings  4.1  notes  that  the  standard  combines  the 
notion  of  a  right  to  a  probable  cause  hearing  with  that  of  a  right  to  a  speedy 
trial.   Thus  in  those  cases  where  a  speedy  trial  has  not  been  afforded  the 
standard  recommends  that  the  juvenile  be  entitled  to  a  judicial  determination 
of  probable  cause.   The  commentary  notes  that  the  mere  filing  of  a  petition  may 
cause  psychological,  social,  and  economic  hardship  to  the  juvenile  who  is  the 
subject  of  the  petition.   This  period  of  hardship  should  not  be  unnecessarily 
extended  without  some  kind  of  determination  of  probable  cause. 

Notice  that  the  IJA/ABA  standard  is  the  only  one  which  allows  a  juvenile 
to  be  detained  without  a  probable  cause  hearing  so  long  as  the  matter  is  adjudicated 
within  five  days  of  the  filing  of  the  petition.   The  NAC  and  the  Task  Force  insist 
on  a  determination  of  probable  cause  at  a  detention  hearing  which  must  take  place 
within  twenty-four  and  forty-eight  hours  of  the  inception  of  detention  respectively, 
so  in  a  sense  the  IJA/ABA' s  position  appears  to  be  largely  a  value  judgment  on 
the  length  of  detention  that  a  juvenile  may  be  subject  to  before  some  determination, 
whether  of  probable  cause  or  of  actual  guilt  or  innoncence,  must  take  place. 

The  Massachusetts  delinquency  code  provides  in  Ch.  119,  s.  61,  that  a  transfer 
hearing  must  include  a  finding  as  to  probable  cause.   Massachusetts  law  requires 
no  finding  of  probable  cause  prior  to  a  finding  on  the  delinquency  complaint, 
regardless  of  whether  the  juvenile  is  detained  or  not. 

12. C:   ARRAIGNMENT  (INITIAL  APPEARANCE  AND  PLEA) 

The  NAC,  Task  Force,  and  IJA/ABA  standards  with  respect  to  arraignment  are 
similar,  with  the  primary  differences  being  in  emphasis  and  wording. 

Briefly,  NAC  3.166  states  that  at  the  inception  of  the  arraignment  proceeding 
the  judge  should  explain  the  allegations  and  possible  consequences  of  the  petition 
as  well  as  the  rights  to  which  the  respondent  is  entitled,  and  should  appoint  an 
attorney  to  represent  the  respondent  if  he  or  she  is  not  already  represented  by 
counsel.   The  respondent  must  then  be  asked  to  admit  or  deny  the  allegations  of 
the  petition.   If  the  allegations  are  admitted  the  case  should  be  set  for  disposition; 
otherwise  the  state  is  required  to  prove  the  allegations  at  trial. 

Task  Force  12.4  states  that  promptly  after  a  delinquency  petition  is  filed 
the  juvenile  should  be  required  to  appear  in  court  to  be  arraigned.   Juveniles 
in  custody  should  be  arraigned  at  the  start  of  the  detention  hearing;  juveniles 
not  in  custody  should  be  arraigned  within  72  hours  of  the  time  the  summons  is 
served  on  them.   The  juvenile's  parents  or  guardian  should  be  required  to  attend 
the  arraignment.   At  the  arraignment  the  court  should  orally  inform  the  juvenile 
of  his  or  her  legal  rights,  and  of  the  allegations  and  possible  consequences  of 
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the  delinquency  petition.   The  court  should  also  appoint  counsel  if  appropriate 
and  set  the  date  for  trial. 

The  IJA/ABA  in  standard  2.2  of  Pretrial  Proceedings,  states  that  the  initial 
appearance  of  a  juvenile  before  a  judge  should  be  no  later  than  five  days  after 
the  petition  has  been  filed.   At  the  initial  appearance  the  juvenile  should  be 
notified  of  the  contents  of  the  petition,  and  of  his  or  her  rights,  including 
(1)  the  right  to  counsel,  (2)  the  right  to  have  parents  present  at  all  stages 
of  the  proceedings,  (3)  the  right  to  a  probable  cause  hearing,  (4)  the  right 
to  a  trial  by  jury,  (5)  the  right  to  confrontation  and  cross-examination  of 
witnesses,  and  (6)  the  privelege  against  self-incrimination.   At  the  initial 
appearance  counsel  should  be  appointed  if  necessary,  and  a  date  should  be  set 
for  the  fact-finding  hearing. 

In  summary,  all  three  standards  agree  on  the  need  for  an  arraignment,  the 
need  to  have  the  respondent  juvenile  notified  of  his  or  her  rights,  and  the  need 
to  appoint  counsel  if  the  juvenile  does  not  have  one.   The  standards  differ  most 
obviously  on  the  issue  of  the  timing  of  the  arraignment  hearing.   The  NAC  does 
not  have  specific  time  requirements.   The  Task  Force  insists  on  prompt  arraignment 
to  impress  upon  the  parties  the  "seriousness"  of  the  proceedings.   In  congested 
courts  with  a  long  period  between  the  petition  and  arraignment  the  impending 
proceedings  might  have  little  deterrent  or  other  impact,  or  so  the  argument  goes. 
The  IJA/ABA  proposes  its  five  day  arraignment  requirement  primarily  to  assure 
the  early  appointment  or  retention  of  counsel. 

The  commentary  to  Pretrial  Proceedings  2.2  notes  that  requiring  an  arraignment 
in  juvenile  proceedings  is  a  departure  from  the  prevailing  law  in  most  jurisdictions 
Requiring  an  arraignment  really  accomplishes  giving  the  juvenile  adequate  time  to 
prepare  for  trial  and  to  consider  whether  or  not  to  admit  the  charges  of  the  petition 

Massachusetts  Delinquency  Statutes  do  not  provide  for  an  arraignment  for 
a  juvenile  charged  with  a  delinquency  complaint. 

12. D:   NOTICE  OF  ARRAIGNMENT 

The  Task  Force  only  provides,  relative  to  notice  of  arraignment,  that  a 
juvenile  is  entitled  to  timely  written  notice  of  any  court  proceeding  and  his  or 
her  legal  rights.   Task  Force  12.3(3).   The  IJA/ABA  provides  for  a  summons  in 
every  case  of  arraignment.   The  NAC  provides  for  a  summons  in  case  a  juvenile  is 
not  detained,  and  otherwise  for  written  notice  with  information  equivalent  to 
a  summons.   Pretrial  Proceedings  1.5,  NAC  3.164. 

Pretrial  Proceedings  1.5  states  that  upon  the  filing  of  a  petition  the  clerk 
should  issue  a  summons  which  should  direct  the  parties  to  appear  before  the  court 
at  a  specified  time  and  place,  and  which  should  be  attached  to  the  summons.   A 
copy  of  the  summons  should  be  served  by  mail  or  in  person,  to  the  following  parties: 
the  juvenile,  his  or  her  parents,  guardian,  or  custodian,  his  or  her  attorney, 
and  any  other  person  who  appears  to  the  court  to  be  a  necessary  and  proper  party 
to  the  proceedings.   The  standard  also  provides  that  a  bench  warrant  may  issue 
in  those  cases  where  there  is  probable  cause  to  believe  that  the  court  has 
jurisdiction  over  the  respondent  and  one  of  the  following  conditions  has  been  met: 

1.  The  respondent  fails  to  appear  in  response  to  a  summons;  or, 

2.  The  prosecuting  attorney  demonstrates  that  issuance  or  service  of  the 
summons  will  result  in  the  respondent's  flight;  or, 

3.  A  summons  having  issued,  it  is  shown  that  reasonable  efforts  to  serve 
the  respondent  both  personally  and  by  mail  have  failed. 
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NAC  3.164  provides  for  essentially  the  same  thing  as  the  IJA/ABA  standard, 
except  that  there  is  no  mention  of  the  provisions  on  issuance  of  a  bench 
warrant,  and  that  in  cases  where  the  juvenile  is  detained,  a  notice  containing 
the  information  included  in  a  summons  should  be  attached  to  the  petition,  instead 
of  the  summons  itself. 

The  commentary  to  NAC  3.164  makes  clear  that  the  purposes  of  these  provisions 
is  to  provide  the  repondent  juvenile  with  adequate  notice  to  prepare  for  trial,  as 
was  mandated  by  In  re  Gault,  387  U.S.  1  (1967).   The  commentary  to  Pretrial 
Proceedings  1.5  is  in  substantial  accord. 

M.G.L.  Ch.  119,  s.  54  provides  that  the  court  shall  issue  a  summons  to 
all  juveniles  under  twelve,  and  in  all  other  cases  unless  it  is  demonstrated 
that  the  juvenile  has  not  or  will  not  appear,  in  which  case   a  warrant  may  issue. 
The  summons  provides  notice  of  the  time  and  place  for  the  juvenile  to  appear. 

12. E:   CASE  PROCESSING  TIME  LIMITS 

The  case  processing  time  limits  of  the  various  model  standards  are  as 
follows.   NAC  3.161  provides  these  pre-ad judication  case  processing  time  limits: 

1.  Intake  decisions  should  be  made  within  twenty-four  hours  after  the 
juvenile  has  been  taken  into  custody,  excluding  nonjudicial  days,  if  the  juvenile 
is  detained,  and  within  thirty  calendar  days  of  the  filing  of  the  complaint  if 
the  juvenile  is  not. 

2.  If  the  juvenile  is  detained,  the  hearing  to  review  the  detention  should 
be  made  within  twenty-four  hours  after  the  juvenile  has  been  taken  into  custody. 

3.  The  decision  by  the  prosecutor  to  file  the  petition  should  be  made  within 
two  judicial  days  after  the  receipt  of  the  intake  report  if  the  juvenile  is 
detained,  and  within  five  judicial  days  of  the  receipt  of  the  report  if  the 
juvenile  is  not. 

4.  When  a  complainant  resubmits  a  complaint  dismissed  by  the  intake  officer 
the  decision  by  the  prosecutor's  office  should  be  made  within  thirty  days  of 

the  resubmission  of  the  complaint. 

5.  The  arraignment  hearing  should  be  held  within  five  calendar  days  of  the 
filing  of  the  petition. 

6.  The  adjudication  hearing  should  be  held  within  fifteen  calendar  days  of 
the  filing  of  a  petition  for  juveniles  who  are  detained  and  within  thirty  calendar 
days  of  the  filing  of  the  petition  for  nondetained  juveniles. 

When  these  time  limits  are  not  met  there  should  be  authority  to  release 
a  detained  juvenile,  to  impose  sanctions  against  the  person  within  the  criminal 
justice  system  responsible  for  the  delay,  and  to  dismiss  the  case  with  or  without 
prejudice. 

The  Task  Force,  in  standard  12.1,  provides  as  follows: 
1.  For  juveniles  in  detention  or  shelter  care: 

a.  From  admission  to  detention  or  shelter  care  to  filing  of  petition, 
arraignment,  detention,  or  shelter  care  or  probable  cause  hearing:   forty-eight 
hours. 

b.  From  arraignment  hearing  to  adjudicatory  hearing:   twenty  days. 
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2.  For  juveniles  not  in  detention  or  shelter  care: 

a.  From  referral  to  filing  of  petition:   thirty  calendar  days. 

b.  From  referral  to  filing  of  petition  when  the  juvenile  has  been 
referred  by  the  intake  department  to  a  service  program:   ninety  calendar  days. 

c.  From  filing  of  petition  to  arraignment  hearing:   five  calendar  days. 

d.  From  arraignment  hearing  to  adjudicatory  hearing:  sixty  calendar 
days. 

Failure  to  comply  with  these  time  frames  should  result  in  appropriate 
sanctions  upon  the  individuals  within  the  juvenile  justice  system  responsible 
for  the  delay.   The  court  should  be  able  to  grant  reasonable  continuances  for 
demonstrably  justifiable  reasons.   Case  dismissal  should  occur  only  when  failure 
to  comply  with  statutory  time  frames  results  in  prejudice  to  the  particular 
juvenile. 

The  IJA/ABA,  in  Interim  Status  7.10,  provides  that  each  case  should 
proceed  to  trial: 

1.  Within  fifteen  days  of  arrest  or  the  filing  of  charges  (whichever  occurs 
first)  whenever  the  accused  juvenile  has  been  held  in  detention  by  order  of  the 
court  for  more  than  twenty-four  hours;  or, 

2.  Within  thirty  calendar  days  in  all  other  cases. 

In  any  case  in  which  trial  or  disposition  fails  to  meet  these  standards, 
the  charges  should  be  dismissed  with  prejudice. 

Notice  that  while  the  standards  differ  in  the  details  of  the  time  requirements 
that  they  advocate,  their  effect,  and  the  philosophical  underpinnings  from  which 
they  emanate,  are  similar.   In  each  case  the  drafters  of  the  standards  seem 
concerned  with  minimizing  the  psychological  damage  that  a  juvenile  awaiting  trial 
may  suffer  through  stigmatization,  through  prolonged  insecurity  about  his  or  her 
future,  or  in  the  case  of  detained  juveniles,  through  the  potentially  harmful 
effects  of  detention.   See  the  commentary  to  NAC  3.161,  Task  Force  12.1.   Notice 
also  that  the  standards  make  varying  judgments  on  the  enforcement  of  these  time 
limits.   The  NAC  and  Task  Force  both  recommend  imposing  sanctions  against  those 
officials  in  the  juvenile  justice  system  who  are  responsible  for  unnecessary 
or  unacceptable  delays.   The  IJA/ABA  does  not  concur  in  this  recommendation.   The 
standards  also  differ  with  regard  to  dismissal  of  the  case  against  the  juvenile 
when  the  time  requirements  are  violated.   The  Task  Force  takes  the  position  that 
dismissal  is  justified  only  when  the  violations  result  in  prejudice  to  a 
particular  juvenile.   The  IJA/ABA  advocates  dismissal  with  prejudice.   The  NAC 
takes  the  middle  ground,  advocating  dismissal  with  or  without  prejudice, 
depending  on  circumstances.   In  the  commentary  to  NAC  3.161  the  commentator 
notes  that  in  determining  whether  dismissal  should  be  with  or  without  prejudice, 
factors  to  be  considered  include  the  seriousness  of  the  offense,  the  circumstances 
leading  up  to  the  dismissal,  the  impact  of  reprosecution  on  the  administration  of 
justice,  and  the  prejudice  to  the  respondent. 

Philosophically,  the  issue  of  the  proper  .remedy  for  violations  of  time 
processing  standards  is  similar  to  the  controversy  surrounding  the  exclusionary 
rule.   In  the  case  of  the  exclusionary  rule  the  question  is  whether  the  proper 
remedy  for  violations  of  citizen  constitutional  rights  should  be  the  exclusion 
of  evidence  obtained  through  such  violations  or  the  imposition  of  sanctions  against 
the  offending  law  enforcement  officers.   Similarly,  the  question  here  is  whether 
the  proper  remedy  to  violations  of  case  processing  time  standards  should  be 
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dismissal  of  the  case  with  prejudice  or  the  imposition  of  sanctions  against  the 
offending  juvenile  justice  authorities.   On  the  one  hand,  dismissing  cases  with 
prejudice  runs  the  significant  risk  of  releasing  juveniles  who  are  actually 
guilty  of  delinquent  acts.   On  the  other  hand,  the  danger  with  imposing  sanctions 
against  juvenile  justice  authorities  is  that  such  sanctions  will  not  and  cannot 
be  enforced. 

Massachusetts  does  not  provide  specific  time  frames  for  pre-adjudication 
processes,  except  for  the  provisions  of  M.G.L.  Ch.  119,  s.  68,  which  requires 
final  disposition  within  fifteen  days   in  the  case  of  a  detained  juvenile, 
unless  the  interest  of  the  child  and  public  require  otherwise. 

12. F:   EXTENSION  OF  CASE  PROCESSING  TIME  LIMITS 

NAC  3.162  provides  that  extension  of  the  time  limits  set  forth  in  these 
standards  should  be  authorized  when: 

1.  The  attorney  for  the  state  certifies  that  a  witness  essential  to  the 
state's  case  or  other  essential  evidence  will  be  unavailable  during  the  prescribed 
period;  or, 

2.  A  continuance  is  requested  by  any  party  and  the  judge  finds  that  the 
ends  of  justice  served  by  granting  the  continuance  outweigh  the  interests  of  the 
public  and  the  other  parties  in  a  speedy  resolution  of  the  case. 

Such  extensions  should  not  exceed  thirty  days  when  the  respondent  is  in  custody, 
and  should  not  exceed  sixty  days  in  noncustodial  cases. 

The  Task  Force,  in  standard  12.1,  provides  only  that  the  court  should  be 
able  to  grant  reasonable  continuances  for  demonstrably  justifiable  reasons. 

Standard  7.10  of  the  IJA/ABA  volume  on  Interim  Status  provides  that  the 
time  limits  may  be  extended  not  more  than  sixty  days  if  the  juvenile  is  released 
and  not  more  than  thirty  days  if  the  juvenile  is  in  detention,  when: 

1.  The  prosecution  certifies  that  a  witness  or  other  evidence  necessary  to 
the  state's  case  will  not  be  available,  despite  the  prosecution's  best  efforts, 
during  the  original  time  limit; 

2.  Any  proceeding  concerning  the  waiver  of  the  juvenile's  court  jurisdiction 
is  pending; 

3.  A  motion  for  change  of  venue  made  by  either  the  prosecution  or  the  juvenile 
is  pending;  or, 

4.  A  request  for  extradition  is  pending. 

The  time  requirements  may  also  be  extended  for  specified  periods  authorized 
by  the  courts  when: 

1.  The  juvenile  is  a  fugitive  from  court  proceedings;  or, 

2.  Deferred  adjudication  or  disposition  has  been  agreed  to  in  writing  by 
the  juvenile  and  his  or  her  attorney. 

Notice  again  that  although  the  details  are  different,  the  effect  of  these 
standards  is  substantially  the  same.   While  the  Task  Force  standard  is  not 
particularly  rigorous  on  its  face,  the  commentary  to  12.1  states  that  a  restrictive 
policy  as  to  the  granting  of  continuances  is  a  beginning  point  for  requiring 
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fundamental  adherence  to  the  case  processing  time  frames.   Continuances  should  be 
granted  by  judges  only  under  emergency  or  unequivocally  justified  circumstances. 
All  three  standards  are  therefore  concerned  with  keeping  strict  control  over  the 
extension  of  case  processing  time  frames.   The  NAC  and  IJA/ABA  standards  would 
allow  continuances  only  for  specified  reasons  and  over  limited  durations. 

See  discussion  contained  in  #12. E,  for  Massachusetts  provision  on  case 
processing  time  extension.  Note  that  M.G.L.  Ch.  119,  s.  68  does  not  provide 
an  outside  limit  for  such  an  extension. 

12. G:   PROCEDURES  FOR  CRIMINAL  TRANSFER 

For  a  discussion  of  when  waiver  of  jurisdiction  and  criminal  transfer 
is  appropriate,  see  #3.G,  "Waiver  of  Jurisdiction." 

The  Task  Force,  in  standard  9.5,  provides  that  transfer  is  permissible 
only  when  the  juvenile  has  been  given  a  waiver  and  transfer  hearing  that  comports 
with  due  process,  inlcuding  but  not  limited  to  the  right  to  counsel  and  a  decision 
rendered  in  accordance  with  specific  criteria  promulgated  by  either  the  court  or 
the  legislature.   The  criteria  of  Kent  v.  United  States,  383  U.S.   541  (1966), 
should  be  the  minimum  specific  criteria  on  which  these  decisions  are  based. 

NAC  3.116  states  that  a  juvenile  may  not  be  transferred  unless  there  has 
been  a  full  and  fair  hearing  at  which  the  juvenile  has  been  accorded  all  essential 
due  process  safeguards.   Before  ordering  transfer  the  court  should  state,  on  the 
record,  the  basis  for  its  finding  that  the  juvenile  could  not  be  rehabilitated 
through  any  of  the  dispositions  available  through  the  family  court. 

The  IJA/ABA,  in  Transfer  2.3,  states  that  the  juvenile  should  be  represented 
by  counsel  at  the  waiver  hearing  and  that  the  juvenile  court  should  appoint  counsel 
to  any  juvenile  unable  to  afford  counsel.   In  either  case,  the  clerk  of  the  juvenile 
court  should  give  written  notice  to  the  juvenile  (multilingual  if  appropriate)  of 
this  right  at  least  five  court  days  before  commencement  of  the  waiver  hearing. 
The  court  should  pay  the  reasonable  fees  and  expenses  of  an  expert  witness  if 
the  juvenile  is  unable  to  afford  one,  unless  the  presiding  officer  determines 
that  an  expert  witness  is  not  necessary.   The  juvenile  should  have  access  to  all 
evidence  available  to  the  juvenile  court  which  could  be  used  either  to  support 
or  contest  the  waiver  motion.   The  prosecuting  attorney  should  bear  the  burden 
of  proving  that  probable  cause  exists  to  believe  that  the  juvenile  committed  a 
class  one  or  class  two  juvenile  offense  and  that  the  juvenile  is  not  a  proper 
person  to  be  handled  by  the  juvenile  court.   The  juvenile  may  examine  any  person 
who  prepared  any  report  concerning  the  juvenile  which  is  presented  at  the  waiver 
hearing.   All  evidence  presented  at  the  waiver  hearing  should  be  under  oath  and 
subject  to  cross-examination.   The  juvenile  may  remain  silent  at  the  waiver 
hearing.   No  admission  by  the  juvenile  at  the  waiver  hearing  should  be  admissible 
to  establish  guilt  or  to  impeach  testimony  in  any  subsequent  proceeding  except 
a  perjury  proceeding. 

The  commentary  to  NAC  3.116  notes  that  the  Kent  decision,  raised  to  consti- 
tutional proportions  by  In  re  Gault,  instructed  that  juveniles  subject  to  a 
transfer  hearing  are  entitled  to  a  hearing,  to  counsel,  to  access  by  counsel  to 
the  social  records  and  probation  or  similar  reports  which  are  considered  by  the 
court,  and  to  a  statement  of  the  reason's  for  the  juvenile  court  decision.   The 
commentary  goes  on  to  note  that  the  standard  was  intended  to  go  beyond  Kent  and 
provide  that  accused  juveniles  should  be  entitled  to  notice,  to  be  present  at  all 
proceedings,  to  present  evidence  and  cross-examine  witnesses,  to  an  impartial 
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decision  maker,  to  the  right  against  self-incrimination,  and  to  receive  a 
verbatim  record  made  of  the  proceedings. 

Here  again,  there  appear  to  be  no  major  philosophical  differences  between 
the  three  sets  of  standards.   The  IJA/ABA  standards  are  the  most  detailed  and 
the  most  rigorous;  the  Task  Force  standards  are  the  least.   All  three  sets  of 
standards  agree  that  a  juvenile  subject  to  transfer  should  be  granted  a  hearing 
that  accords  the  juvenile  a  full  panoply  of  due  process  rights. 

The  IJA/ABA  also  has  specific  standards  on  the  appeal  of  a  transfer  hearing. 
Transfer  2.4  states  that  the  juvenile  or  the  prosecuting  attorney  may  file  an 
appeal  of  the  waiver  decision  with  the  court  authorized  to  hear  appeals  from 
final  judgments  of  the  juvenile  court  within  seven  court  days  of  the  decision  of 
the  juvenile  court.   The  appellate  court  should  render  its  decision  expeditiously, 
according  the  findings  of  the  juvenile  court  the  same  weight  given  to  the 
findings  of  the  highest  court  of  general  trial  jurisdiction.   No  criminal  court 
may  take  jurisdiction  over  a  juvenile  until  the  time  for  the  filing  of  an  appeal 
has  passed  or,  if  such  an  appeal  has  been  filed,  until  the  final  decision  of  the 
appellate  court  has  been  issued. 

The  commentary  to  Transfer  2.4,  notes  that  the  principal  argument  against 
interlocutory  appeal  of  waiver  decisions  is  that  it  delays  the  prosecution  of  the 
juvenile.   The  principal  advantage  of  immediate  interlocutory  appeal  is  that  it 
avoids  the  problem  of  reconstructed  waiver  hearings.   As  an  example  of  the  problem, 
the  commentator  cites  to  the  Kent  case,  in  which  the  juvenile  appellant  did  not 
receive  a  substantive  review  on  his  waiver  hearing  until  many  years  after  the 
original  waiver. 

Massachusetts'  provisions  on  waiver  are  discussed  in  #3.G,  "Waiver  of 
Jurisdiction."   For  the  purposes  of  this  section  it  is  sufficient  to  note  that 
Ch.  119,  s.  61  provides  that  the  juvenile  court  may  waive  jurisdiction  after  a 
transfer  hearing  held  in  accordance  with  the  rules  of  court  adopted  specifically 
for  transfer  hearings  and  that  the  transfer  hearing  must  be  held  before  any 
hearing  on  the  merits.   The  court  must  find  probable  cause  to  believe  that  the 
juvenile  committed  the  offense  as  charged  before  it  can  make  a  determination 
of  the  juvenile's  appropriateness  for  transfer.   If  a  delinquency  complaint  is 
dismissed  the  case  thereafter  proceeds  according  to  "the  usual  course  of  criminal 
proceedings. " 

12. H:   DISCOVERY 

The  NAG  provides,  in  standards  3.167,  that  each  state  should  develop 
rules  and  guidelines  permitting  as  full  a  discovery  process  as  possible  prior 
to  adjudication,  preadjudication  and  dispositional  hearings.   Discovery  should 
be  conducted  informally  between  counsel.   However,  the  family  court  should 
supervise  the  exercise  of  discovery  to  the  extent  necessary  to  ensure  that  it 
proceeds  properly.  ■ 

TheUA/ABA  provides,  in  Pretrial  Proceedings  3.1,  that  in  order  to  provide 
adequate  information  for  informed  intake,  diversion,  and  pleas  in  delinquency  cases, 
and  in  order  to  expedite  trials,  minimize  surprise,  afford  opportunity  for  effective 
cross-examination,  and  meet  the  requirements  of  due  process,  discovery  prior  to 
adjudication,  preadjudication  and  dispositional  hearings  should  be  as  full  and  free 
as  possible  consistent  with  protection  of  persons  and  effectuation  of  goals  of  the 
juvenile  justice  system. 
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The  commentary  to  NAC  3.167  states  that  the  standard  is  in  accord  with 
the  position  taken  by  the  IJA/ABA.   The  commentary  notes  that  the  standard 
endorses  the  principle  of  broad  disclosure,  and  it  outlines  the  positions  of 
opponents  and  proponents  of  broad  discovery  in  the  juvenile  process.   Opponents 
suggest  that  in  criminal  cases  disclosure  of  information  by  the  state  can  only 
assist  the  respondent  in  contriving  a  defense;  that  it  may  lead  to  the  intimidation 
and  nitpicking  cross-examination  of  witnesses;  that  it  will  delay  and  complicate 
the  proceedings;  and  that  because  of  the  proscriptions  of  the  Fifth  Amendment, 
discovery  between  defense  and  prosecution  is  inherently  likely  to  be  unbalanced. 
Proponents  of  juvenile  discovery  contend  that  many  of  these  arguments  were  made 
prior  to  the  introduction  of  discovery  into  civil  proceedings,  but  have  not 
proven  to  be  true.   Proponents  find  that  discovery  helps  to  reduce  gamesmanship 
in  criminal  proceedings  and  the  importance  of  surprise  as  a  trial  tactic.   Rather 
than  lengthening  the  proceedings,  discovery  focuses  proceedings  on  the  issues 
and  encourages  pleading  by  guilty  parties. 

Massachusetts  has  no  specific  provisions  of  law  relative  to  discovery 
in  its  delinquency  code. 

12.1:   PRE-TRIAL  CONFERENCES 

None  of  the  three  sets  of  standards  has  any  provisions  relative  to  pre-trial 
conferences  in  delinquency  cases.   Massachusetts  also  has  no  such  provisions  in 
its  delinquency  code. 

12. J:   CONTINUANCES 

All  the  material  relative  to  continuances  is  discussed  in  #12. F,  "Extension 
of  Case  Processing  Time  Limits."  Massachusetts  has  no  additional  provisions 
relative  to  pre-adjudication  continuances. 

12. K:   MOTION  PRACTICE 

The  NAC  provides,  in  standard  3.168,  that  each  state  should  develop  rules 
and  regulations  for  motion  practice;  require  motions  normally  to  be  made  in  writing; 
and,  when  appropriate,  require  them  to  be  supported  by  affidavit.   The  rules  should 
specify  time  limits  for  the  filing  of  motions  and  for  service  on  opposing  parties, 
and  they  should  prescribe  procedures  for  securing  motion  hearings.   Also,  the  rules 
governing  motions  should  provide  for  extra-judicial  conferences  between  the  parties 
before  motions  are  argued,  whenever  discovery  motions  are  filed,  and  in  other 
appropriate  circumstances. 

The  IJA/ABA  has  no  standards  relative  to  motion  practice  in  delinquency 
proceedings. 

The  commentary  to  NAC  3.168  suggests  that  motion  practice  has  become 
established  in  the  juvenile  courts  as  a  consequence  of  the  formalization  of 
delinquency  proceedings  in  In  re  Gault.   The  commentary  notes  that  pretrial 
motions  often  help  to  clarify  the  issues  for  adjudication  as  well  as  to  protect 
the  rights  of  the  parties. 

12. L:   APPOINTMENT  OF  GUARDIAN  AD  LITEM 

The  standards  provide  as  follows  on  the  appointment  of  a  guardian  ad  litem. 
NAC  3.169  provides  that  the  family  court  should  appoint  a  guardian  ad  litem  to 
protect  the  interests  of  a  juvenile  subject  to  its  jurisdiction: 

1.  Who  is  incapable  of  adequately  comprehending  the  nature  and  consequences 
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of,  or  participating  in  the  proceeding,  because  of  immaturity  or  a  mental 
disability; 

2.  Whose  parent,  guardian,  or  primary  caretaker  does  not  appear  or  has 
an  adverse  interest  in  the  proceedings;  or, 

3.  Whose  interests  otherwise  require  it. 

The  guardian  ad  litem  should  inquire  thoroughly  into  all  the  circumstances 
that  a  competent  and  careful  individual  in  the  juvenile's  position  would  in 
determining  his  or  her  best  interests  in  the  proceeding. 

The  appointment  should  be  made  at  the  earliest  feasible  time  after  the 
need  therefore  has  been  shown.   Persons  with  interests  adverse  to  those  of  the 
juvenile,  or  a  public  or  private  institution  having  custody  of  the  juvenile 
should  not  be  appointed  guardian  ad  litem. 

Task.  Force  16.4  provides  that  a  lawyer  appointed  to  serve  as  guardian  ad 
litem  for  a  juvenile  should  inquire  thoroughly  into  all  circumstances  that  a 
careful  and  competent  person  in  the  juvenile's  position  would  consider  in 
determining  his  or  her  interests  in  the  proceeding.   When  the  client  is  the 
respondent  in  a  delinquency  petition,  the  guardian  ordinarily  should  require 
proof  of  the  facts  necessary  to  sustain  jurisdiction,  and,  if  jurisdiction 
is  sustained,  take  the  position  requiring  the  least  intrusive  intervention 
justified  by  the  child's  circumstances. 

The  IJA/ABA,  Pretrial  Proceedings  6.7,  states  that  the  court  should 
appoint  a  guardian  ad  litem  for  a  juvenile  on  the  request  of  any  party,  a 
parent,  or  upon  the  court's  own  motion: 

1.  If  the  juvenile  is  "immature"  as  defined  in  Pretrial  Proceedings 
6.1(B)(2); 

2.  If  no  parent,  guardian,  or  custodian  appears  with  the  juvenile; 

3.  If  a  conflict  of  interest  appears  to  exist  between  the  juvenile  and 
the  parent;  or, 

4.  If  the  juvenile's  interests  otherwise  requires  it. 

The  appointment  should  be  made  at  the  earliest  feasible  time  after  it 
appears  that  representation  by  a  guardian  ad  litem  is  necessary.   The  function 
of  a  guardian  ad  litem  is  to  act  toward  the  juvenile  in  the  proceeding  as 
would  a  concerned  parent.   If  the  juvenile  is  immature,  the  guardian  ad  litem 
should  also  instruct  the  juvenile's  counsel  in  the  conduct  of  the  case,  and 
may  waive  rights  on  behalf  of  the  juvenile  as  provided  in  Pretrial  Proceedings 
6.3. 

The  following  persons  should  not  be  appointed  as  a  guardian  ad  litem: 

1.  The  juvenile's  parent,  if  the  parent's  interests  and  the  juvenile's 
interest  in  the  proceedings  appear  in  conflict; 

2.  An  agent  of  a  party  to  the  proceedings,  or  of  a  public  or  private 
institution  having  custody  of  the  juvenile;  or, 

3.  An  employee  of  the  court  or  of  the  intake  agency. 

The  IJA/ABA  differs  with  the  NAC  and  the  Task  Force  in  advocating  that  a 
juvenile's  defense  counsel  not  be  allowed  to  serve  also  as  the  juvenile's 
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guardian  ad  litem.   The  IJA/ABA  commentators  feel  that  such  a  dual  role  vests 
too  much  discretion  in  an  attorney  and  has  too  great  a  potential  for  abuse. 

The  IJA/ABA  defines  accused  juveniles  as  "mature"  or  "immature"  respondents. 
A  "mature  respondent,"  according  to  Pretrial  Proceedings  6.1,  is  one  who  is 
capable  of  adequately  comprehending  and  participating  in  the  proceedings.   An 
"immature  respondent,"  is  one  who  is  incapable  of  adequately  comprehending  and 
participating  in  the  proceedings  because  of  youth  or  inexperience.   The  NAC's 
definition  of  maturity  is  essentially  the  same,  except  that  the  NAC  also 
provides  that  a  juvenile  may  not  be  adequately  capable  of  comprehending  or 
participating  in  the  proceedings  because  of  a  mental  disability.   NAC  3.169. 

The  Task  Force  is  not  precise  in  stating  exactly  when  the  provision  of 
a  guardian  ad  litem  is  appropriate.   Apart  from  the  differences  already  discussed, 
the  model  standards  are  in  general  philosophical  agreement  about  the  function  of 
a  guardian  ad  litem  in  juvenile  proceedings. 

Massachusetts  has  no  provisions  relative  to  the  appointment  of  a  guardian 
ad  litem  in  delinquency  proceedings  in  Chapters  119  and  120  of  the  General  Laws. 

13.   PRIVACY  STANDARDS 

The  drafters  of  the  IJA/ABA  standards  must  have  felt  passionately  about  the 
subject  of  privacy  standards,  because  they  devoted  a  152  page  volume  to  the 
subject,  ("Juvenile  Records  and  Information  Systems.")   The  Task  Force,  by 
comparison,  has  devoted  relatively  few  standards  to  the  privacy  issue.   The 
organization  of  the  privacy  materials  in  the  model  standards  is  different 
from  standard  to  standard  and  from  the  organization  of  this  index.   As  a 
consequence  the  analysis  of  privacy  standards  will  frequently  be  more  explanatory 
than  comparative. 

13. A:   PUBLIC  OR  CLOSED  HEARINGS 

All  three  sets  of  standards  take  similar  but  not  identical  positions 
regarding  public  or  closed  hearings.   The  upshot  of  all  three  is  that  while 
juvenile  proceedings  are  generally  closed  to  the  public  the  juvenile  should  have 
a  right  to  request  public  proceedings. 

NAC  3.172  provides  that  at  the  beginning  of  their  initial  appearance  before 
the  family  court  juveniles  should  be  informed  that  they  have  a  right  to  have  the 
proceedings  opened  to  the  public,  and  that  if  they  waive  this  right  all  proceedings 
will  be  closed  to  everyone  but  the  judge,  necessary  court  personnel,  the  parties, 
their  counsel  and  families,  and  other  persons  approved  by  the  court.   If  closed 
proceedings  are  requested,  all  persons  other  than  those  listed  above  should  be 
excluded  from  the  courtroom,  and  those  allowed  to  remain  (as  well  as  witnesses) 
should  be  instructed  not  to  divulge  the  identity  of  the  subject  of  the  petition 
and  his  or  her  family.   Written  voluntary  guidelines  should  be  developed  by 
the  news  media  in  consultation  with  the  family  court  to  outline  the  items  related 
to  family  court  procedure  that  are  and  are  not  generally  appropriate  for  reporting. 
On  a  motion  by  any  party,  or  on  their  own  initiative,  family  court  judges  should 
be  authorized  to  close  the  proceedings  temporarily  to  protect  a  witness  from 
emotional  duress.   Family  court  judges  should  be  allowed  to  exclude  individuals 
who  are  creating  a  disturbance  from  the  courtroom. 

Task  Force  12.3(2),  provides  that  a  juvenile  has  the  right  to  request  that 
juvenile  proceedings  be  open  to  the  public,  or  with  the  court's  permission,  to 
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specified  members  of  the  public.   The  commentary  to  Task  Force  12.3  notes 
that  the  standard  does  not  intend  to  foreclose  the  exercise  of  sound  discretion 
on  the  part  of  the  judge  to  keep  the  proceedings  partially  or  completely  closed 
in  special  circumstances,  notwithstanding  a  juvenile's  request  to  have  the 
proceedings  opened. 

The  I JA/ ABA,  in  Adjudication  6.1,  states  that  each  jurisdiction  should 
provide  by  law  that  a  respondent  in  a  juvenile  adjudication  proceeding  has  a 
right  to  a  public  trial.   Adjudication  6.2  provides  that  each  jurisdiction 
should  provide  by  law  that  the  judge  of  a  juvenile  court  has  discretion  to 
permit  members  of  the  public  who  have  a  legitimate  interest  in  the  proceedings 
or  in  the  work  of  the  court  (including  representatives  of  the  news  media)  to 
attend,  even  though  the  respondent  has  waived  the  right  to  a  public  trial. 
The  judge  of  the  juvenile  court  should  honor  any  request  by  the  respondent, 
the  respondent's  attorney,  or  the  respondent's  family  that  specified  members 
of  the  public  be  permitted  to  observe  the  respondent's  adjudication  proceeding 
when  the  respondent  has  waived  the  right  to  a  public  trial.   The  judge  of  the 
juvenile  court  should  be  authorized  to  use  judicial  power  to  prevent  disruptions 
and  distractions  of  adjudication  proceedings,  and  should  use  that  power  to  order 
removed  from  the  court  any  member  of  the  public  causing  a  disruption  or  a 
distraction. 

In  standard  3.1  of  Dispositional  Procedures,  the  IJA/ABA  provides  that  the 
juvenile,  the  attorney  for  the  juvenile,  the  juvenile's  parents  or  guardian, 
or  their  attorney,  and  the  juvenile  prosecutor  should  be  present  at  all  stages 
of  the  dispositional  proceeding.   Other  parties  with  a  bona  fide  interest  in  the 
proceedings  may  be  present  at  the  discretion  of  the  court. 

The  NAC  notes  in  the  commentary  that  the  National  Advisory  Committee  did 
not  take  the  position  adopted  by  the  Task  Force  and  the  IJA/ABA  that  the 
respondent  juvenile  be  able  to  select  which  persons  he  or  she  wishes  to  have 
present.   The  court  may  however  approve  other  persons,  such  as  law  students, 
to  be  at  the  closed  hearings  as  interested  observers. 

The  NAC  commentator  also  notes  that  the  major  objections  against  open 
hearings  in  juvenile  proceedings  are  the  publicity  and  notoriety  to  which  a 
juvenile  and  his  or  her  family  may  be  subject,  and  the  destruction  of  the 
"case  work"  atmosphere  which  has  characterized  these  proceedings.   On  the  other 
hand  it  has  been  argued  that  closing  proceedings  to  public  view  may  encourage 
a  lax  application  of  the  law,  that  rights  should  not  be  dependent  upon  unproven 
policy  considerations,  and  that  open  hearings  may  generate  community  support 
for  the  family  court. 

Massachusetts  General  Law  provides  in  Ch.  119,  s.  65,  (1)  that  no  minor 
will  be  allowed  into  a  delinquency  hearing  unless  his  presence  is  necessary 
either  as  a  party  or  a  witness,  and  (2)  that  the  general  public  shall  be 
excluded  from  the  hearing  room,  excepting  those  persons  as  may  have  a  direct 
interest  in  the  case.   Section  65  also  provides  that  the  trial  of  delinquency 
cases  shall  not  be  held  in  conjunction  with  criminal  trials  or  the  other 
business  of  the  court;  that  delinquency  hearings  shall  be  held  in  rooms  not 
used  for  criminal  trials;  and  that  juvenile  cases  shall  be  kept  on  a  separate 
docket  and  record. 


-64- 


13. B:   INTRODUCTION  OF  DELINQUENCY  RECORDS  AND  ADJUDICATION  INTO  EVIDENCE 
AT  SUBSEQUENT  PROCEEDINGS  ~       ~~ 

Of  the  three  model  standards,  only  the  IJA/ABA  has  a  standard  relative 
to  the  introduction  of  delinquency  records  and  adjudications  into  evidence  at 
subsequent  proceedings.   Standard  18.4  of  Juvenile  Records  and  Information  Systems 
(JRIS)  provides  that  an  adjudication  of  any  juvenile  as  a  delinquent ,  or  the 
disposition  ordered  upon  such  an  adjudication,  or  any  information  or  record 
obtained  in  any  case  involving  such  a  proceeding,  should  not  be  lawful  or  proper 
evidence  against  such  juvenile  for  any  purpose  in  any  proceeding  except: 

1.  In  subsequent  proceedings  against  the  same  juvenile  for  purposes  of 
disposition  or  sentencing; 

2.  In  an  appeal  of  the  same  case,  information  or  records  obtained  for  or 
utilized  in  the  initial  trial  of  the  matter  should  be  admissible  upon  appeal;  and, 

3.  In  a  criminal  trial  involving  the  same  matter  (after  waiver  of  juvenile 
court  jurisdiction.)   Evidence  not  otherwise  admissible  in  a  criminal  trial  is 
not  made  admissible  by  its  being  introduced  at  the  waiver  hearing. 

The  commentary  to  standard  18.4  notes  that  the  prohibitions  of  the  standard 
are  regarded  "as  a  basic  tenet  of  a  code  of  fair  information  practices."  The 
commentary  also  notes  that  some  state  codes  are  not  sufficiently  comprehensive 
to  achieve  the  purpose  of  keeping  material  from  delinquency  adjudications  out 
of  evidence  at  subsequent  trials.   By  way  of  example  the  commentator  cites  to 
Ohio  Code  sec.  2151.38,  which  provides: 

The  disposition  of  a  child  under  the  judgment  rendered  or  any  evidence 
given  in  court  is  not  admissible  as  evidence  against  the  child  in  any 
other  case  or  proceeding  or  in  any  other  court. 

The  commentator  notes  two  potential  problems  with  the  Ohio  statute. 
First,  the  statute  prohibits  only  the  use  of  the  disposition  and  of  "evidence 
given"  as  being  excluded  from  any  subsequent  proceeding.   Thus,  the  admission 
of  juvenile  records  and  information  collected  but  not  introduced  into  evidence, 
as  well  as  the  adjudication  itself  appear  not  to  be  prohibited  from  Introduction 
in  subsequent  proceedings.   Second,  all  evidence  and  information  collected  in  a 
juvenile  proceeding  would  appear  to  be  admissible  in  a  subsequent  administrative 
proceeding,  since  the  statute  only  bars  admission  in  another  "court."  The  IJA/ABA 
standard,  by  contrast,  was  written  to  encompass  all  information  and  records, 
including  the  adjudication  and  disposition,  and  precluding  subsequent  admissibility 
in  "any  proceeding." 

Ch.  119,  s.  60  of  the  Massachusetts  General  Laws  is  fairly  comprehensive 
in  its  prohibition  against  the  introduction  of  records  or  information  from 
delinquency  proceedings  into  subsequent  proceedings.   The  statute  provides  that 
"an  adjudication  of  any  child  as  a  delinquent  child,  or  the  disposition  of  any 
child  so  adjudicated,  or  any  evidence  given  in  any  delinquency  case  shall  not 
be  lawful  or  proper  evidence  against  such  child  for  any  purpose  in  any  proceeding 
in  any  court,  and  records  in  delinquency  cases  arising  against  any  child  shall 
not  be  received  in  evidence  or  used  in  any  way  in  any  such  proceeding,  except 
in  subsequent  proceedings  for  delinquency  against  the  same  child,  and  except 
in  imposing  sentence  in  any  criminal  proceeding  against  the  same  person." 

Notice  that  this  provision  fits  in  with  the  "parens  patriae"  philosophy 
adopted  by  the  drafters  of  the  Massachusetts  juvenile  code.   The  statute  is  in 
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substantial  compliance  with  the  IJA/ABA  recommendation,  except  it  additionally 
provides  for  the  introduction  of  such  records  in  a  subsequent  criminal  dispositional 
hearing  concerning  that  person. 

13. C:   STANDARDS  FOR  THE  COLLECTION  AND  DISSEMINATION  OF  INFORMATION 

In  this  section  the  voluminous  provisions  of  the  model  standards  will  be 
stated  at  length,  concluding  with  a  short  comparative  analysis.   At  the  outset 
it  should  be  noted,  as  is  stated  in  the  introduction  to  the  volume  on  Juvenile 
Records  and  Information  Systems,  that  M[m]ost  of  the  major  issues  are  resolved 
consistent  with  a  philosophy  of  nonintervention  and  reducing  stigma. . .which  is 
the  philosophy  of  all  of  the  volumes  of  the  Juvenile  Justice  Standards  Project." 
The  commentary  in  the  introduction  also  notes  that  there  are  five  considerations 
which  make  privacy  and  information  issues  of  particular  concern  to  juveniles. 
These  are: 

1.  That  juveniles  often  have  less  choice  than  adults  about  consenting  to 
the  disclosure  of  information.   This  is  particularly  true  when  juveniles  are 

the  captive  subjects  of  an  institution  such  as  the  schools  or  the  public  welfare 
system. 

2.  That  institutions  which  affect  juveniles  have  historically  felt  the 
need  to  collect  large  quantities  of  information  before  making  decisions  with 
respect  to  juveniles. 

3.  That  virtually  all  jurisdictions  assume  that  government  has  a  special 
obligation  to  protect  juveniles.   In  order  to  fulfill  that  obligation  government 
institutions  often  collect  a  maximum  amount  of  information  with  little  regard 
for  the  juvenile's  privacy  or  the  economic  costs  of  collecting  such  information. 

4.  That  there  is  a  common  (misconception)  that  more  information  will 
produce  higher  quality  decisions. 

5.  That  the  concept  of  the  "right  to  privacy"  is  particularly  elusive 
as  applied  to  juveniles  in  the  context  of  information  systems. 

The  IJA/ABA  standards  relative  to  the  collection,  retention,  and  dissemi- 
nation of  information  pertaining  to  juveniles  include  the  following: 

JRIS  2.2,  which  states  that  a  juvenile  agency  should  adopt  written  rules 
and  regulations  (consistent  with  the  IJA/ABA  standards)  governing  the  agencies 
collection,  retention,  and  dissemination  of  information  pertaining  to  juveniles. 
Copies  of  the  rules  and  regulations  should  be  filed  with  the  "Juveniles'  Privacy 
Committee  [discussed  infra]),  and  made  available  to  the  public. 

JRIS  2.3  advocates  that  each  jurisdiction  should  make  it  a  tort  to  improperly 
collect,  retain,  or  disseminate  information  pertaining  to  juveniles.   A  juvenile 
so  aggrieved  should  be  entitled  to  some  or  all  of  the  following  remedies,  as 
appropriate:   monetary  compensation,  equitable  relief,  punitive  damages,  and 
attorneys'  fees  and  other  reasonably  incurred  costs  of  litigation. 

JRIS  2.4  advocates  that  the  legislature  enact  legislation  making  it  a 
misdemeanor  for  any  person  to  unlawfully  and  willfully  obtain  or  attempt  to 
obtain  a  juvenile  record,  or  information  from  such  a  record;  to  unlawfully  or 
willfully  provide  access,  disclose,  or  attempt  to  communicate  information  from 
a  juvenile  record;  or  to  unlawfully  and  willfully  destroy  or  falsify  information 
in  or  to  be  included  in  a  juvenile  record. 
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JRIS  2.5  advocates  for  the  promulgation  of  administrative  sanctions  by 
juvenile  agencies.   Sanctions  to  be  imposed  should  include  dismissal  where 
appropriate. 

JRIS  2.6  advocates  for  the  establishment  of  procedures  by  which  juveniles 
can  challenge  the  correctness  of  a  record.   This  procedure  should  include  the 
right  to  a  hearing  before  an  official  of  the  juvenile  agency,  and  should  include 
procedures  by  which  a  juvenile  or  his  or  her  parents  may  file  a  statement  of 
disagreement  and  explanation  which  will  become  a  permanent  part  of  the  record 
if  the  challenge  is  rejected. 

JRIS  3.3  provides  in  essence  that  a  juvenile  agency  must  obey  strict 
standards  in  the  collection  of  information  on  juveniles.   These  standards  include: 

1.  That  reasonable  safeguards  have  been  established  to  protect  against  the 
misuse,  misinterpretation,  and  improper  dissemination  of  information. 

2.  That  information  collected  is  both  relevant  and  necessary  to  the  purpose 
for  which  it  is  being  collected. 

3.  That  information  collected  will  be  utilized  within  a  reasonable  period 
of  time. 

4.  That  information  collected  does  not  involve  an  invasion  of  privacy. 

5.  That  it  is  reasonable  to  expect  that  the  information  collected  will 
be  accurate. 

JRIS  3.4  provides  for  periodic  evaluation  of  information  collection 
practices  and  policies. 

JRIS  4.1  states  that  the  retention  of  information  should  be  a  separate 
decision  from  the  collection  of  information.   JRIS  4.2  advocates  that  the 
retention  of  information  on  juveniles  should  be  based  on  the  following  determinations 

1.  That  the  information  is  collectible; 

2.  That  the  information  is  accurate; 

3.  That  it  is  reasonable  to  expect  that  the  information  will  be  used  at 
a  later  time; 

4.  That  reasonable  safeguards  have  been  instituted  to  protect  against  the 
misuse,  misinterpretation,  and  improper  dissemination  of  the  information;  and, 

5.  That  it  is  likely  that  retaining  the  information  in  written  or  other 
retrievable  form  will  ensure  that  the  information  will  be  recalled  more  accurately; 
or  j 

6.  That  the  information  has  been  collected  as  part  of  a  formal  judicial 
or  administrative  proceeding. 

JRIS  5.1  provides  that  direct  access  to  juvenile  records  should  be  limited 
to  those  clerical  and  professional  staff  specifically  designated  by  the  chief 
administrator  of  each  juvenile  agency.   The  number  of  persons  so  designated 
should  be  kept  to  a  minimum  based  upon  a  criterion  of  necessity. 

JRIS  5.2  provides  for  access  by  the  juvenile  and  his  or  her  representatives. 
A  juvenile,  his  or  her  parents,  and  the  juveniles'  attorney  should,  upon  request, 
be  given  access  to  all  records  and  information  which  pertain  to  a  juvenile  except 
(1)  when  the  information  is  likely  to  cause  psychological  harm  to  the  juvenile  or 
his  or  her  parents,  or  (2)  when  the  information  involves  counseling,  psychiatric 
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or  medical  services  which  the  juvenile  may  receive  without  the  consent  of  his 
or  her  parents,  in  which  case  the  information  should  not  be  disclosed  to  the 
parents  without  the  written  consent  of  the  juvenile.   JRIS  5.5  provides  special 
procedures  in  the  case  of  information  which  is  likely  to  cause  psychological  or 
physical  harm  to  the  juvenile  or  the  juvenile's  parents. 

JRIS  5.3  provides  that  the  personnel  of  a  juvenile  agency  should  not 
be  given  indirect  access  to  a  juvenile  record  possessed  by  the  agency  except 
for  the  purpose  of  providing  services-  to  the  juvenile  or  for  other  proper 
agency  purposes. 

JRIS  5.4  limits  access  by  third  persons  to  juvenile  information.   The 
standard  provides  that  except  as  permitted  by  JRIS  5.3,  5.6,  and  5.7,  access 
to  a  juvenile  record  should  only  be  accorded  to  third  persons  if  all  of  the 
following  circumstances  are  met: 

1.  The  juvenile,  if  over  the  age  of  ten,  is  informed  of  the  specific 
information  to  be  disclosed  and  the  purposes  and  possible  consequences  of 
disclosure. 

2.  A  parent  of  the  juvenile  is  likewise  informed  of  the  specific  information, 
purposes,  and  possible  consequences  of  disclosure.   This  is  not  true  for  infor- 
mation to  which  a  parent  does  not  have  a  right  of  access. 

3.  The  juvenile,  if  emancipated  or  over  the  age  of  fifteen,  or  if  his  or 
her  parent  has  not  been  informed  of  the  proposed  disclosure  in  accordance  with 
these  standards,  has  consented  to  the  proposed  disclosure  of  the  information. 

4.  A  parent  of  the  juvenile  has  consented  to  the  proposed  disclosure  in 
those  instances  in  which  consent  of  the  juvenile  is  not  required. 

5.  The  juvenile  agency  that  has  possession  of  the  information  has  re- 
evaluated it  within  the  past  ninety  days  and  has  determined,  to  the  best  of  its 
knowledge,  that  the  information  is  accurate. 

6.  The  juvenile  agency  has  determined  that  disclosure  of  the  information 
is  appropriate. 

7.  The • third  person  executes  a  written  nondisclosure  agreement  or  promises 
to  execute  such  an  agreement  within  forty-eight  hours;  or, 

8.  A  compelling  health  or  safety  need  exists,  consent  is  not  reasonably 
obtainable,  and  disclosure  is  made  to  a  court  for  the  purpose  of  obtaining  consent. 

JRIS  5.6  provides  access  for  research  and  evaluation  purposes. 

JRIS  5.7  provides  limited  access  to  juveniles  records  for  law  enforcement 
and  judicial  purposes.   The  standard  states  that  access  to  juvenile  records 
should  not  be  provided  to  a  law  enforcement  agency  by  a  juvenile  agency  unless 

(1)  the  agency  obtains  the  consent  of  the  juvenile  or  his  or  her  parents,  or 

(2)  a  judge  determines  after  an  in  camera  examination  that  such  access  is  relevant 
and  necessary.   Moreover,  juvenile  records  should  only  be  produced  for  a  legal 
proceeding  pursuant  to  a  subpoena. 

The  IJA/ABA  also  advocates  for  the  establishment  of  "Juvenile  Privacy 
Committees."   This  recommendation  has  been  adopted  by  the  drafters  of  the  Task 
Force  standards  as  well.   JRIS  2.1  provides  that  each  jurisdiction  should  set 
up  a  privacy  committee,  which  committee  should  have  the  authority  to  examine 
and  evaluate  juvenile  records  and  information  issues  pertaining  to  juveniles, 
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and  the  right  to  conduct  such  inquiries  and  investigations  as  it  deems  necessary. 
Furthermore,  the  committee  should  periodically  make  recommendations  concerning 
privacy,  juvenile  records,  and  information  practices  and  policies  pertaining 
to  juvenile  records.   The  committee  should  also  have  the  authority  to  commence 
civil  actions  against  juvenile  agencies  for  declaratory  judgments,  cease  and 
desist  orders,  and  other  appropriate  injunctive  relief  in  enumerated  cases. 

The  commentary  to  JRIS  2.1  notes  that  the  concept  of  a  security  and  privacy 
council  to  study  and  review  questions  of  individual  privacy  and  system  security 
in  connection  with  a  prototype  adult  computerized  criminal  history  system  was 
first  recommended  by  Project  SEARCH  in  1971  (Project  SEARCH,  Technical  Memorandum 
No.  3:   A  Model  State  Act  for  Criminal  Offender  Record  Information  (May  1971)). 
The  commentary  notes  that  the  justifications  for  a  privacy  council  are  even 
greater  when  dealing  with  juvenile  privacy  and  information  issues  because  of 
the  particularly  vulnerable  economic  and  political  status  of  juveniles  in 
general.   The  primary  purpose  of  juvenile  privacy  committees  would  be  to 
"institutionalize  within  government  a  special  concern  for  juveniles  and  their 
right  to  privacy  and  to  make  information  and  privacy  issues  more  visible." 
To  accomplish  this  purpose  the  committee  is  given  the  general  authorization  to 
examine  and  evaluate  information  issues,  conduct  investigations,  and  make 
recommendations;  and  the  specific  authority  to  receive  automation  and  centrali- 
zation plans,  and  to  commence  litigation.   The  commentator  notes  that  the 
alternative  of  providing  the  committee  with  broad  regulatory  power  over  all 
juvenile  information  systems  was  considered  but  rejected  because  of  the  cost, 
and  because  -of  the  difficulty  of  providing  regulation  over  the  vast  array  of 
public  and  private  institutions  providing  services  to  juveniles.   Interestingly 
enough  the  idea  was  not  rejected  because  it  would  constitute  an  unnecessary 
regulatory  imposition  on  juvenile  service  agencies. 

Massachusetts  has  established  a  security  and  privacy  council  in  M.G.L. 
Ch.  6,  sec.  170. 

JRIS  2.3-2.5  were  drafted  primarily  to  establish  a  strong  disincentive  for 
employees  and  others  with  access  to  juvenile  information  to  violate  the  privacy 
standards  recommended  by  this  volume.   The  commentary  to  JRIS  2.4  notes  that 
"[t]he  purpose  of  this  standard  is  to  establish  a  disincentive,  in  addition  to 
civil  and  administrative  sanctions,  to  deter  unlawful  information  practices  and 
to  reflect  the  community's  moral  outrage  at  such  unlawful  practices.   In 
recommending  this  section,  the  arguments  against  overcriminalization. . .have 
been  considered  and  rejected  for  two  reasons.   First,  a  criminal  sanction  is 
thought  to  be  necessary  to  demonstrate  symbolically  the  seriousness  of  the 
concern  for  unlawful  uses  of  information  and  to  deter  unlawful  practices. 
Second,  the  utilization  of  a  criminal  sanction  in  the  area  of  improper  uses  of 
information  is  fairly  well  accepted,  and  therefore  the  issue  is  not  the  creation 
of  a  new  criminal  sanction  but   the  continuation  of  an  existing  sanction." 

The  Task  Force,  in  standard  28.1,  provides  that  each  state  should  enact 
laws  governing  the  collection  and  retention  of  information  pertaining  to  juveniles 
These  rules  and  regulations  should  provide  for  reasonable  safeguards  to  protect 
against  the  misuse,  misinterpretation  and  improper  dissemination  of  information 
and  for  periodic  evaluations  of  information  collection  and  retention  practices, 
to  determine  whether  information  is  being  collected,  retained,  and  utilized 
properly. 

Task  Force  28.2,  relative  to  access  to  juvenile  records,  provides  that  in 
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general  juvenile  records  should  not  be  made  public.   Access  to  and  use  of 
these  records  should  be  strictly  controlled  to  limit  the  risk  that  disclosure 
will  result  in  the  misuse  or  misinterpretation  of  information,  the  unnecessary 
denial  of  opportunities  and  benefits,  or  an  interference  with  the  purposes  of 
official  intervention. 

Task  Force  28.3  also  endorses  the  establishment  of  a  children's  privacy 
committee.   The  Task  Force  recommends  that  each  state  have  at  least  one  state- 
wide committee,  but  where  diversity  or  geography  require,  there  should  be 
regional  committees  or  subcommittees. 

NAC  1.51  provides,  relative  to  the  security  and  privacy  of  juvenile 
records,  that  each  state  (and  the  federal  government)  should  enact  statutes 
governing  the  collection,  retention,  disclosure,  sealing  and  destruction  of 
records  pertaining  to  juveniles  to  assure  the  accuracy  and  security  of  such 
records  and  to  protect  against  the  misuse,  misinterpretation,  and  improper 
dissemination  of  the  information  contained  therein.   Recordkeeping  practices 
should  be  reviewed  periodically  to  ascertain  whether  the  information  collected 
is  necessary  whether  it  is  being  gathered,  retained,  utilized,  and  disseminated 
properly.   Privacy  Councils  should  be  established  at  the  state  and  federal 
levels  to  assist  in  this  review  and  in  the  enforcement  of  the  statutes  and 
regulations  governing  records  pertaining  to  juveniles. 

NAC  1.52  provides  in  essence  that  information  should  not  be  collected 
on  juveniles  or  their  families  unless  it  is  essential  to  any  of  the  following: 

1.  To  provide  necessary  services; 

2.  To  make  decisions  regarding  the  initiation,  investigation,  processing, 
adjudication  or  disposition  of  a  petition  or  complaint; 

3.  To  make  decisions  regarding  a  juvenile  in  connection  with  an  appeal; 

4.  To  provide  services  pursuant  to  a  referral  from  an  intake  unit  or  the 
dispositional  order  of  a  family  court; 

5.  To  administer  the  court,  agency,  organization  or  program  effectively 
and  efficiently; 

6.  To  monitor  or  evaluate  the  court,  agency,  organization,  or  program;  or, 

7.  To  conduct  authorized  research,  evaluative,  or  statistical  studies. 

Such  identifiable  information  should  be  retained  in  retrievable  form  only 
if  it  is  accurate.   It  should  be  protected  from  disclosure,  unauthorized  access, 
and  dissemination.   The  subjects  of  such  information  should  be  notified  that 
the  information  has  been  retained,  and  that  they  have  the  right  to  inspect  the 
records  and  challenge  their  accuracy  and  retention. 

NAC  1.53  states  that  information  retained  under  NAC  1.52  should  not  constitute 
a  public  record.   Access  to  such  information  should  be  strictly  controlled. 

NAC  1.54  states  that  procedures  should  be  developed  to  assure  the  complete- 
ness of  records  maintained  pursuant  to  NAC  1.52.   Included  in  these  procedures 
should  be  provisions  that  the  written  notice  of  the  dismissal  of  a  petition  be 
sent  to  law  enforcement  and  other  appropriate  agencies  within  thirty  days,  and 
that  information  contained  in  the  notice  be  entered  into  the  juvenile's  records 
by  the  agencies  receiving  the  notice  within  fifteen  days  of  receipt. 
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NAC  1.55  states  that  procedures  should  be  developed  to  assure  the  accuracy 
of  records  maintained  under  NAC  1.52.   Included  in  the-se  procedures  should  be 
provisions  which  permit  the  juvenile  to  challenge  a  record's  accuracy  and 
completeness,  and  which  provide  for  administrative  and  judicial  review  of  a 
refusal  by  the  maintaining  agency  to  correct  or  destroy  challenged  information. 

NAC  1.56  provides  for  the  mandatory  destruction  of  juvenile  records  in 
certain  cases.   The  standard  is  predicated  in  part  on  standards  17.1,  17.5,  17.6, 
and  17.7  of  the  IJA/ABA  volume  on  Juvenile  Records  and  Information  Systems. 

A  comparison  of  the  standards  and  the  commentary  to  the  standards  makes 
apparent  that  the  provisions  of  all  three  model  standards  are  similar  in  purpose 
and  in  what  they  hope  to  accomplish.   They  are  however  different  in  emphasis  and 
in  the  amount  of  detail  that  they  articulate,  with  the  IJA/ABA  standards  being 
the  most  detailed  of  the  lot.   Actual  disagreements  between  the  standards  are 
few.   For  example,  the  NAC,  unlike  the  IJA/ABA  and  the  Task  Force,  does  not 
recommend  the  creation  of  juvenile  privacy  councils  separate  from  adult  privacy 
councils,  but  posits  that  a  general  state  security  and  privacy  committee  should 
ordinarily  be  able  to  handle  both  juvenile  and  adult  matters.   Also,  in  reference 
to  the  retention  of  information,  NAC  1.52  requires  that  only  information  essential 
for  one  of  seven  enumerated  purposes  be  maintained.   This  "essentialness"  test 
is  more  stringent,  according  to  the  NAC  commentator,  than  the  test  used  by  the 
Task  Force  or  the  IJA/ABA. 

Massachusetts  does  not  have  general  and  comprehensive  provisions  on 
privacy  in  its  delinquency  code.   Ch.  119,  s.  60,  discussed  supra,  provides  for 
separate  and  closed  hearings.   Ch.  119,  s.  69A,  provides  for  the  dissemination 
of  information  to  the  Department  of  Youth  Services  after  the  commitment  of  a 
child  to  that  department.   The  section  states  that  when  a  person  has  been 
committed  to  the  Department,  the  court,  probation  officers,  and  other  public 
and  police  authorities,  the  school  authorities,  and  other  public  officials  shall 
make  available  to  the  Department  all  pertinent  information  in  their  possession 
relative  to  the  case. 

Massachusetts   does  have   provisions  authorizing  a  Criminal  History 
Systems  Board  and  a  Security  and  Privacy  Council.   M.G.L.  Ch.  168  and  170 
respectively.   Section  168  provides  for  the  establishment  of  a  Criminal  History 
Systems  Board  which  shall  include  among  its  members  the  Commissioner  of  the 
Department  of  Youth  Services.   The  Board  (after  hearing  the  recommendations  of 
the  Security  and  Privacy  Council)  shall  promulgate  regulations  regarding  the 
collection,  storage,  access,  dissemination,  content,  organization,  and  use 
of  criminal  offender  record  information.   The  Board  shall  also  provide  for  and 
exercise  control  over  the  installation,  operation,  and  maintenance  of  data 
processing  and  data  communications  systems  relative  to  criminal  offender 
records.   Section  170  provides  that  there  will  be  a  Security  and  Privacy  Council, 
which  may  conduct  such  inquiries  and  investigations  as  it  deems  necessary  and 
consistent  with  its  authority.   The  Council  is  also  required  to  make  an  annual 
report  to  the  Governor.   It  appears  that  the  council  is  only  authorized  to  deal 
with  adult  criminal  offender  information,  and  that  it  does  not  have  the  authority 
to  investigate  or  make  recommendations  concerning  privacy  matters  for  juvenile 
delinquents  and  other  juvenile  offenders. 

13.C.1:   COURT  RECORDS 

The  NAC  provides  in  standard  1.532  that  access  to  case  records  and  files 
maintained  by  the  court  should  be  restricted  to  the  following  parties: 
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1.  The  juvenile  and  his  or  her  counsel. 

2.  The  parents,  guardian,  or  primary  caretaker  of  the  juvenile. 

3.  Other  parties  to  the  proceedings,  and  their  counsel. 

4.  Intake  officers,  judges,  prosecutors,  and  individuals  conducting 
predisposition  investigations,  when  essential  to  performing  their  responsibilities 

5.  Individuals  and  agencies  for  the  express  purpose  of  conducting  research, 
evaluative,  and  statistical  studies. 

6.  Members  of  the  clerical  or  administrative  staff  of  the  family  court, 
if  essential  for  authorized  internal  administrative  purposes. 

In  addition,  objective  information  such  as  the  nature  of  the  complaint  or 
petition  should  be  available  to  the  following  parties: 

1.  An  individual  or  public  agency  directed  by  a  dispositional  order  to 
take  custody  of  a  juvenile  or  to  provide  services  for  the  juvenile  and  his  or 
her  family. 

2.  A  law  enforcement  agency,  when  such  information  is  essential  to  executing 
an  arrest  warrant  or  other  compulsory  process  or  to  an  ongoing  investigation. 

3.  To  the  state  motor  vehicle  department  for  licensing  purposes  when  the 
juvenile  has  been  found  to  have  committed  a  traffic  offense. 

4.  To  an  agency  or  individual  when  essential  to  secure  services  or  a 
benefit  for  the  juvenile. 

Notice  of  such  disclosures  should  be  sent  to  the  juvenile,  his  or  her 
parents,  guardian,  or  primary  caretaker. 

The  IJA/ABA  provides  the  following  standards  relative  to  court  records: 
JRIS  12.1  provides  in  essence  that  juvenile  courts  have  a  duty  to  maintain 
accurate  and  up-to-date  records  of  all  proceedings  involving  juveniles.   JRIS 

13.1  provides  that  each  court  should  also  maintain  a  "summary  record,"  which 
should  be  limited  to  objective  data  such  as  the  nature  of  the  complaint,  a 
summary  of  all  formal  proceedings,  and  the  result  of  those  proceedings,  and 
which  should  exclude  records  maintained  by  probation  officers,  evaluative 
information,  and  identifying  information  such  as  name  and  addresses,  etc.   JRIS 

15.2  provides  that  access  to  case  files  should  be  provided  only  to  the  following 
persons: 

1.  The  juvenile,  his  or  her  parents,  and  his  or  her  attorney. 

2.  The  prosecutor  who  has  entered  his  or  her  appearance  in  the  case. 

3.  Any  other  party,  and  the  attorney  who  may  have  entered  an  appearance 
on  his  or  her  behalf. 

4.  A  judge,  probation  officer-,  or  other  professional  person  to  whom  the 
case  has  been  assigned. 

5.  A  person  who  is  granted  access  for  research  purposes. 

6.  A  person  who  is  a  member  of  the  clerical  or  administrative  staff  of  the 
juvenile  court  and  who  has  been  designated  in  writing  by  the  court  when  the 
access  is  needed  for  authorized  internal  administrative  purposes. 

JRIS  15.3  provides  additionally  for  people  who  may  receive  "summary 
records,"  as  defined  by  JRIS  13.1: 

Si*! 
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1.  Those  people  enumerated  in  JRIS  15.2,  supra. 

2.  The  state  juvenile  correctional  agency,  if  the  juvenile  is  detained 
or  is  otherwise  subject  to  the  custody  or  control  of  the  agency. 

3.  The  state  department  of  motor  vehicles,  provided  that  the  information 
given  to  the  department  is  limited  to  information  relating  to  traffic  offenses 
that  is  specifically  required  for  regulating  automobile  licensing. 

4.  A  law  enforcement  agency  for  the  purpose  of  executing  an  arrest 
warrant  or  other  compulsory  process  or  for  the  purpose  of  a  current  investigation. 

The  Task  Force  does  not  provide  any  standards  specific  to  the  collection, 
retention,  and  dissemination  of  court  records. 

Notice  that  the  NAC  and  IJA/ABA  standards  are  substantively  almost 
identical.   Both  the  NAC  and  IJA/ABA  would  allow  the  same  essential  six 
categories  of  parties  to  have  access  to  case  records  and  files.   And  while  the 
NAC  does  not  formally  adopt  the  IJA/ABA' s  definition  of  "summary  records,"  it 
would  allow  "objective  information"  to  go  to  the  same  essential  four  categories 
of  parties  that  are  entitled  to  receive  "summary  records"  under  the  IJA/ABA 
standards.   The  IJA/ABA  does  provide  some  standards,  such  as  JRIS  12.1  on 
the  maintenance  of  up-to-date  court  records,  which  have  no  analogy  in  the  NAC. 
Notice  also  that  the  standards  here  are  in  accord  with  the  philosophy  of  all 
three  model  standards  that  controls  and  safeguards  over  the  collection,  retention, 
and  dissemination  of  juvenile  information  and  records  be  rigorously  maintained. 

Ch.  119,  s.  60A  of  the  Massachusetts  General  Laws  provides  for  the 
withholding  of  delinquency  court  records  from  public  inspection  except  with 
•the  judge's  consent. 

13. C. 2:   PROBATION  RECORDS 

NAC  1.533  provides  that  information  from  probation,  intake,  detention,  and 
disposition  decisions  be  accessible  to  almost  the  same  six  categories  of  parties 
as  was  provided  for  court  records  in  NAC  1.532. 

NAC  1.533  also  contains  limits  on  the  disclosure  of  information  to  the 
juvenile  or  his  or  her  parents,  guardian,  or  primary  caretaker  in  cases  when 
such  disclosure  might  be  psychologically  or  physically  dangerous.   These  limits 
are  similar  to  JRIS  5.5  of  the  IJA/ABA  (discussed  in  #13. C,  "Standards  for  the 
Collection,  Retention,  and  Dissemination  of  Information").   NAC  1.533  provides 
that  dangerous  information  should  be  disclosed  through  an  intermediary  third 
party  such  as  the  requesting  person's  attorney  of  a  mental  health  professional. 
In  exceptionally  dangerous  cases  the  agency  should  apply  to  the  family  court 
for  authorization  to  withhold  the  harmful  information  or  to  delete  it  from 
the  records. 

JRIS  5.5  of  the  IJA/ABA  provides  that  there  are  three  ways  of  dealing 
with  information  that  is  potentially  damaging  to  the  juvenile  or  his  or  her 

family: 

1.  Arrange  to  provide  counseling  to  the  juvenile  or  his  or  her  family 
upon  the  disclosure  of  the  information. 

2.  Disclose  the  information  through  an  independent  representative 
selected  by  the  juvenile. 

3.  Delete  the  information  from  the  file  and  make  sure  that  it  will  not 
be  used  in  any  way  against  the  juvenile.  s. 
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The  commentary  to  JRIS  5.5  posits  that  there  are  a  significant  number  of 
cases  where  the  uncensored  disclosure  of  sensitive  information,  particularly 
social  history  information,  would  be  harmful  to  the  juveniles.   The  commentary 
cites  no  examples.   The  commentary  notes  that  the  three  alternatives  listed 
in  the  standard  are  listed  in  the  order  of  preference  for  dealing  with  such 
situations. 

JRIS  14.1  divides  probation  files  into  "temporary"  and  "permanent"  probation 
files.   A  permanent  probation  file  consists  essentially  of  only  verified  infor- 
mation, and  is  the  file  that  a  judge  receives  for  the  purposes  of  disposition 
of  the  case.   A  temporary  file  contains  unverified  and  unevaluated  information 
as  well  as  more  permanent  information.   JRIS  15.4  sets  out  fairly  detailed 
rules  on  the  disclosure  of  information  from  permanent  and  temporary  files. 

13. C. 3:   POLICE  RECORDS 

NAC  1.531  provides  that  access  to  police  records  should  be  granted  to  the 
same  six  parties  as  were  cited  in  NAC  1.532  relative  to  court  records.   The 
only  real  difference  between  NAC  1.531  and  NAC  1.532  is  that  NAC  1.531  substitutes 
"law  enforcement  officers  when  essential  to  achieve  a  law  enforcement  purpose" 
for  "other  parties  to  the  proceedings  and  their  counsel." 

The  Task  Force  provides  no  specific  standards  relative  to  police  records. 

JRIS  20.1-20.3  provide  substantively  for  more  or  less  the  same  things  as 
does  NAC  1.531.   JRIS  20.4  provides  that  information  may  not  be  disclosed  to 
a  law  enforcement  agency  in  "another  jurisdiction  without  having  that  other  law 
enforcement  agency  execute  a  nondisclosure  agreement.   JRIS  21.1  provides  for 
challenges  to  the  correctness  of  police  records,  and  JRIS  22.1  provides  for 
the  procedures  and  timing  of  the  destruction  of  police  records. 

13. C. 4:   TRAFFIC  RECORDS 

The  IJA/ABA  provides  in  JRIS  15.3  that  the  juvenile  court  may  provide 
"summary  records"  containing  objective  information  to  the  state  department  of 
motor  vehicles,  provided  that  the  information  given  is  limited  to  information 
relating  to  traffic  offenses  that  is  specifically  required  by  statute  for  the 
purpose  of  automobile  licensing.   Similarly,  NAC  1.532  provides  that  the  state 
motor  vehicle  department  may  receive  "objective  information"  for  licensing 
purposes.   The  Task  Force  provides  no  standard. 

13. C. 5:   RECORDS  OF  SCHOOLS  AND  OTHER  PUBLIC  AUTHORITIES 

The  IJA/ABA,  in  JRIS  1.1  defines  a  "juvenile  agency"  as,  among  other 
things,  "any  publicly  funded  agency  that  has  the  legal  authority  to  confer  or 
deny  clinical,  evaluative,  counseling,  medical,  educational,  or  residential 
services  to  a  juvenile."   JRIS  5.3  then  states  that  the  personnel  of  a  juvenile 
agency  should  not  be  given  direct  or  indirect  access  to  a  juvenile  record 
possessed  by  the  agency  except  for  the  purpose  of  providing  services  to  the 
juvenile  or  for  other  proper  agency  purposes.   The  public  schools  or  executive 
agencies  like  public  welfare  or  social  services  departments  apparently  fall 
within  the  IJA/ABA' s  definition  of  a  "juvenile  agency,"  and  are  therefore 
subject  to  the  provisions  of  JRIS  5.3.   The  NAC  and  Task  Force  have  no  specific 
standards  on  the  records  of  schools  and  other  public  authorities. 
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Massachusetts  has  two  provisions  relative  to  schools  and  other  public 
authorities.   Ch.  119,  s.  69  provides  essentially  that  the  teachers  and 
administrators  of  public  and  private  schools  must  furnish  on  request  to  the 
court  any  information  regarding  attendance,  conduct,  and  standing  of  a  juvenile 
enrolled  in  the  school,  if  the  juvenile  is  awaiting  examination  or  trial  by  the 
court  or  is  under  the  supervision  of  the  court.   Ch.  119,  s.  69A  provides 
essentially  that  once  a  juvenile  has  been  committed  to  the  Department  of  Youth 
Services,  school  and  other  public  authorities  must  "make  available  to  the 
Department  "all  pertinent  information  in  their  possession  in  respect  to  the 
case." 

13. D:   SEALING  OR  DESTRUCTION  OF  RECORDS 

Only  the  Task  Force  standard  refers  specifically  to  the  "sealing"  of 
records.   The  NAC  and  IJA/ABA  standards  refer  to  the  "destruction"  of  records. 
Task  Force  28.5  states  that  each  state  should  enact  legislation  providing  for 
the  prompt  sealing  of  juvenile  records  (1)  when  a  petition  has  been  dismissed 
prior  to  or  as  a  result  of  adjudication;  (2)  when  the  juvenile  has  been 
rehabilitated;  or  (3)  after  the  passage  of  time,  so  that  the  adverse  consequences 
that  may  result  from  disclosure  do  not  outweigh  the  necessity  or  usefulness  of 
retaining  the  records.   Such  legislation  should  also  provide  for  the  notification 
of  all  persons,  agencies  or  departments  that  have  the  juvenile's  record  that  it 
has  been  sealed  and  that  any  copies  or  notations  of  the  record  should  be  destroyed 
or  deleted.   Whenever  a  juvenile  record  is  sealed  the  family  court  proceedings 
should  be  deemed  to  never  have  occurred,  and  the  juvenile  who  is  the  subject  of  the 
record  may  inform  any  person  or  organization  that,  with  respect  to  the  matter 
in  which  the  record  was  sealed,  he  or  she  was  not  arrested  and  never  appeared 
before  the  family  court.   Once  a  juvenile  record  is  sealed,  only  the  juvenile 
involved  or  an  authorized  representative  should  have  access  to  the  records. 

The  NAC  and  the  IJA/ABA  provide  instead  for  the  destruction  of  records. 
The  NAC  1.56  provides  that  the  destruction  of  records  should  be  mandatory  and 
not  contingent  upon  any  request  by  the  subject  of  the  record,  and  that  the 
timetable  for  the  destruction  demands  that  juvenile  records  should  be  expunged 
no  more  than  five  years  after  their  creation  unless  (1)  the  juvenile  was 
adjudicated,  in  which  case  the  records  should  be  destroyed  five  years  after  the 
termination  of  disposition,  or  (2)  the  petition  was  unsuccessful,  in  which  case 
the  records  should  be  destroyed  immediately.   If  the  record  is  destroyed  the 
subject  of   the  complaint  may  inform  any  person  or  organization  with  regard  to 
the  proceedings  from  which  the  record  resulted,  that  he  or  she  was  not  arrested, 
held  in  custody,  named  in  a  complaint  or  petition,  adjudicated,  or  subject  to 
a  dispositional  order  of  the  family  court.   Notice  of  the  destruction  of  the 
records  should  also  be  sent  to  all  persons,  courts,  agencies  and  programs  which 
may  have  copies  of  or  notations  regarding  such  records,  who  should  thereupon 
promptly  destroy  all  copies  of  the  record  or  portions  or  notations  thereof 
contained  in  their  files,  unless  the  information  was  obtained  for  research, 
evaluative,  or  statistical  purposes. 

The  IJA/ABA  has  a  number  of  standards  relative  to  the  destruction  of 
juvenile  records.   JRIS  17.1-17.7  deal  with  the  destruction  of  court  records. 
JRIS  5.8  deals  with  the  destruction  of  records  held  by  a  juvenile  agency,  and 
JRIS  22.1  deals  with  the  destruction  of  police  records.   JRIS  17.1  articulates 
a  general  policy  favoring  the  destruction  of  unnecessary  information.   JRIS 
17.2  advocates  destroying  all  records  of  cases  involving  a  delinquency  complaint 
which  terminated  prior  to  adjudication,  or  where  the  adjudication  was  of  non- 
delinquency.   JRIS  17.3  advocates  that  in  cases  of  an  adjudicated  delinquent, 
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identifying  information  should  still  be  destroyed  when  the  four  following 
criteria  are  met: 

1.  No  subsequent  proceeding  is  pending  as  the  result  of  the  filing  of 
a  delinquency  or  criminal  complaint  against  the  juvenile; 

2.  The  juvenile  has  been  discharged  from  the  supervision  of  the  court  or 
the  state  juvenile  correctional  agency; 

3.  Two  years  have  elapsed  from  the  date  of  such  discharge; 

4.  The  juvenile  had  not  been  adjudicated  delinquent  as  the  result  of  a 
charge  that  would  constitute  a  felony  for  an  adult. 

JRIS  17.5  provides  that  other  agencies  are  to  be  notified  of  the  destruction 
of  a  juvenile's  records,  and  once  notified  are  to  destroy  copies  or  notations 
of  the  expunged  record.   JRIS  17.6  provides  that  the  juvenile  court  should 
have  the  duty  to  (1)  offer  to  provide  a  copy  of  the  record  to  the  juvenile  at 
his  or  her  last  known  address  informing  him  or  her  that  the  record  has  been 
destroyed.   Once  the  record  is  destroyed  the  juvenile  may  inform  any  person  that 
he  or  she  was  not  arrested  and  adjudicated  delinquent,  except  that  if  he  or  she 
is  not  the  defendant  and  is  called  as  a  witness  in  a  criminal  case,  the  juvenile 
may  be  required  to  disclose  to  the  court  that  he  or  she  was  delinquent.   JRIS 
5.8  states  that  the  juvenile  agencies  should  provide  for  the  periodic  destruction 
of  juvenile  records  based  on  appropriate  criteria  such  as  the  death  of  the  subject, 
the  age  of  the  record,  and  the  likelihood  that  the  record  will  not  be  useful  to 
the  agency  in  the  future.   JRIS  21.2  provides  in  essence  that  upon  the  receipt 
of  notice  from  a  juvenile  court  that  a  juvenile  record  has  been  destroyed,  or  if 
a  juvenile  who  was  arrested  or  detained  has  not  been  referred  to  the  court,  a 
law  enforcement  agency  should  destroy  all  information  in  their  files  pertaining 
to  the  matter  in  question,  unless  the  chief  law  enforcement  officer  (or  his  or 
her  designee)  certifies  in  writing  that  the  information  is  needed  for  a  pending 
investigation  involving  the  commission  of  a  felony,  in  which  case  the  information 
may  be  retained  in  an  intelligence  file  until  the  investigation  is  terminated 
or  for  an  additional  year,  whichever  is  sooner. 

Notice  once  again  that  while  the  details  of  certain  provisions  of  the 
model  standards  with  respect  to  the  expungement  of  records  may  vary,  overall 
the  provisions  of  the  standards  are  remarkably  similar.   For  example,  the 
Task  Force  provides  the  juveniles  should  have  their  records  expunged  when  they 
are  "rehabilitated";  the  NAC  provides  that  expungement  should  occur  five  years 
after  the  end  of  the  dispositional  period;  and  the  IJA/ABA  provides  that 
expungement  should  occur  two  years  after  the  end  of  the  dispositional  period 
as  long  as  certain  other  criteria  are  met.   In  each  case,  despite  their 
differences,  the  effect  is  the  same:   expungement  of  records  after  a  specified 
period  of  time.   And  in  each  case  the  underlying  philosophy  is  that  records  should 
no  longer  be  maintained  once  they  have  outlined  their  usefulness  and  continue 
to  exist  only  as  the  stigmatizing  reminder  of  youthful  indiscretion. 

The  commentary  to  JRIS  5.8  notes  two  reasons  commonly  cited  against  the 
expungement  of  records.   They  are  first  that  expungement  institutionalizes  a 
lie,  and  second,  that  it  interferes  with  research.   The  commentary  is  relatively 
unpersuasive  in  countering  these  two  arguments.   On  the  one  hand  the  commentary 
suggests  that  expungement  is  not  a  "concious  lie,"  and  that  in  any  case  it  serves 
a  more  important  governmental  policy  than  the  maintenance  of  records.   On  the 
other  hand  it  suggests  that  if  juvenile  agencies  were  more  diligent  about  collecting 
aggregate  data,  the  research  problem  would  be  considerably  reduced.   It  should  be 
noted  that  both  the  "lying"  and  the  "research"  problem  might  be  minimized  if 


-76- 


records  were  merely  "sealed,"  as  the  Task  Force  advocates,  instead  of  destroyed, 
as  the  NAC  and  IJA/ABA  advocate.   The  NAC  and  IJA/ABA  favor  destruction  over  the 
sealing  of  records  for  two  reasons:   (1)  because  destruction  is  a  more  secure 
way  of  insuring  that  juvenile  records  will  not  be  used  improperly  in  the  future; 
and  (2)  because  the  term  "destruction"  is  more  precise  than  the  term  "sealing." 
In  destroying  records  there  is  however  the  danger  that  they  will  be  destroyed 
prematurely.   To  guard  against  this  danger  the  NAC  provides  for  a  longer 
period  (five  years)  between  creation  and  expungement  than  does  the  IJA/ABA. 

Massachusetts  law  provides  in  Ch.  119,  s.  60,  that  no  adjudication, 
disposition,  or  evidence  should  operate  to  disqualify  a  juvenile  from  public 
service  with  the  Commonwealth  or  any  political  subdivision  of  the  Commonwealth. 
M.G.L.  Ch.  276,  s.  100B  provides  that  a  juvenile  may  have  his  record  sealed 
if  there  has  been  no  involvement  with  a  court  in  the  prior  three  years. 

13. E:   ACCESS  BY  CHILD,  PARENT,  OR  GUARDIAN  TO  RECORDS 

The  issue  of  access  has  been  discussed  in  some  detail  in  preceding 
sections.   Here  it  should  be  noted  primarily  that  all  three  standards  allow 
access  to  juvenile  records  to  subject  juveniles,  their  parents,  and  their 
attorneys.   Task  Force  28.2,  NAC  1.531,  1.532,  1.533,  JRIS  5.2,  5.5,  15.2, 
15.3,  20.2.   Only  the  NAC  specifically  includes  guardians  and  primary  care- 
takers in  the  standard  although  there  is  nothing  to  indicate  that  the  Task 
Force  or  IJA/ABA  have  chosen  to  exclude  them.   The  IJA/ABA  distinguishes 
between  case  files  and  summary  court  records  (JRIS  15.2,  15.3)  and  both  the 
IJA/ABA  and  the  NAC  make  special  provisions  for  the  disclosure  of  information 
that  may  be  psychologically  or  physically  dangerous  (JRIS  5.2,  5.5,  NAC  1.533). 
The  IJA/ABA  concerns  itself  with  psychological  or  physical  dangerousness  only 
in  the  case  of  intake,  detention,  emergency  custody,  and  dispositional  records. 
Notice  that  it  is  unclear  what  the  standards  mean  by  reports  that  are  "physically 
dangerous. " 

14.   TRIAL  OF  ACCUSED  DELINQUENTS 

Trial  and  adjudication  should  be  considered  separately  from  disposition, 
because  they  serve  separate  functions.   The  standards  generally  advocate  having 
adjudication  and  disposition  decisions  made  at  separate  hearings.   See  e.g. 
Task  Force  13.4. 

14. A:   MANDATED  DUE  PROCESS  RIGHTS 

At  the  outset  it  should  be  noted  that  the  Supreme  Court  has  mandated  that 
certain  due  process  rights  be  observed  in  delinquency  adjudications.   In  In  re  Gault 
387  U.S.  1  (1967),  the  court  found  that  the  due  process  clause  of  the  Fourteenth 
Amendment  guarantees  that  a  juvenile  subject  to  delinquency  proceedings  be 
granted  the  following  rights:   (1)  to  written  notice  of  the  charges  sufficiently 
in  advance  of  trial  to  permit  preparation;  (2)  to  notification  of  the  right  to 
counsel,  including  appointment  of  counsel  in  cases  of  indigency;  (3)  to  the 
privelege  against  self-incrimination;  and  (4)  to  confrontation  and  cross-examination 
of  adverse  witnesses.   The  case  did  not  grant  juveniles  a  constitutional  right 
to  appellate  review,  to  a  transcript  or  recording  of  the  hearing,  or  to  insist 
that  the  juvenile  judge  state  the  reasons  for  his  or  her  decision.   The  Court 
decided  further  in  In  re  Winship,  397  U.S.  358  (1970),  that  the  due  process 
clause  required  that  proof  in  delinquency  cases  be  "beyond  a  reasonable  doubt." 
Finally,  the  Court  decided  in  McKeiver  v.  Pennsylvania,  403  U.S.  528  (1971), 
that  the  due  process  clause  did  not  constitutionally  require  that  a  juvenile  in 
a  delinquency  matter  be  entitled  to  trial  by  jury. 
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The  model  standards  have  a  number  of  disparate  provisions  regarding 
due  process  protections  during  adjudication.   See  NAC  3.171,  Task  Force  12.3, 
13.4,  Pretrial  Proceedings  2.2,  2.3,  and  Adjudication  2.1,  2.7,  4.1,  and  4.2. 
The  organization  of  the  materials  on  due  process  protections,  particularly 
in  the  IJA/ABA  standards,  is  somewhat  haphazard.   All  three  model  standards 
agree  explicitly  on  only  two  safeguards:   the  right  to  confront  and  cross- 
examine  adverse  witnesses,  and  the  right  to  a  verbatim  record  of  the 
proceedings.   The  Task  Force  and  the  NAC  also  agree  on  the  following  safe- 
guards:  the  right  to  an  impartial  decision  maker,  the  right  to  prior  notice 
of  the  charges,  and  the  right  to  compel  the  attendance  of  witnesses.   The 
Task  Force  and  the  IJA/ABA  also  agree  on  the  following  safeguards:   the  right 
of  parents  or  a  guardian  to  be  present,  the  right  to  an  interpreter,  the  right 
to  be  free  from  self-incrimination,  and  the  right  to  have  the  hearing  proceed 
in  accordance  with  the  criminal  rules  of  evidence.   The  NAC  alone  mentions 
the  right  of  the  juvenile  to  be  present,  and  the  IJA/ABA  alone  mentions  the 
right  to  a  jury  trial.   On  the  issue  of  jury  trials,  the  IJA/ABA  is  clearly 
at  odds  with  the  other  standards,  which  specifically  exclude  jury  trials  as  a 
mandated  right  in  delinquency  proceedings  (see  discussion  of  #14. C,  "Non-mandated 
Due  Process  Rights").   The  Task  Force  and  the  NAC  also  agree  that  indictment  by 
grand  jury  and  bail  are  rights  which  will  not  be  granted  to  a  juvenile  in 
delinquency  proceedings.   The  IJA/ABA  takes  no  position. 

The  commentary  to  Task  Force  12.3  and  NAC  3.171  explains  that  the  drafters 
of  those  two  standards  excluded  the  right  to  indictment  by  grand  jury  because 
they  saw  it  as  a  "costly  and  anachronistic  device"  that  should  not  be  extended 
to  juvenile  delinquency  proceedings.   Bail  was  excluded  because  it  was  not  seen 
as  an  appropriate  release  mechanism  for  juveniles,  in  part  because  the  posting 
by  parents  or  some  other  adult  of  a  juvenile's  bail  bond  is  not  an  effective 
disincentive,  and  in  part  because  parents  can  use  the  decision  as  to  whether 
or  not  to  post  bail  in  a  capricious  and  punitive  manner  (see  discussion  of 
#7.P,  "Conditions  of  Release").   The  right  to  a  jury  trial  was  excluded 
because  the  disadvantages  of  a  jury  trial,  including  increased  formality,  expense, 
and  delay,  seemed  to  outweigh  its  admitted  usefulness  in  a  small  proportion  of 
cases. 

The  commentary  to  Task  Force  standard  12.3  also  notes  that  the  standard's 
requirements  regarding  notice  to  the  juvenile  of  his  or  her  legal  rights, 
parental  presence,  and  the  assistance  of  an  interpreter  are  necessary  to  implement 
the  goal  of  fundamental  fairness  and  the  minimum  due  process  rights  mandated  by 
In  re  Gault.   The  requirements  of  Gault  regarding  notice  of  the  charges,  the 
right  to  counsel,  to  confront  and  cross-examine  witnesses,  and  to  exercise  the 
privelege  against  self-incrimination  are  implicit  in  all  the  standards,  even 
when  they  are  not  explicitly  stated. 

It  is  doubtful  that  any  of  the  model  standards  meant  to  exclude  all  those 
rights  which  were  not  specifically  listed  in  the  provisions  on  due  process  rights. 
NAC  3.171  states  directly  that  except  for  those  rights  specifically  excluded,  a 
juvenile  is  to  have  "all  the  other  rights  accorded  to  defendants  in  criminal 
cases."  Probably  the  drafters  of  the  standards  assumed  that  certain  rights  were 
implicit  in  the  concept  of  an  adjudicatory  hearing  and  did  not  have  to  be 
enumerated  separately.   The  problem  with  the  IJA/ABA  provisions  on  due  process 
rights  is  that  they  are  scattered  throughout  a  multitude  of  standards.   It  is 
difficult  to  determine  exactly  what  rights  the  IJA/ABA  drafters  meant  to  include 
and  to  exclude. 
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The  Massachusetts  juvenile  code  does  not  explicitly  insist  on  the  minimum 
due  process  standards  required  by  In  re  Gault.   In  practice  Massachusetts  does, 
of  necessity,  adhere  to  those  standards.   The  Commonwealth  also  provides  for 
jury  trials  and  appeals,  two  due  process  safeguards  which  are  not  constitutionally 
mandated  (see  particularly  Rule  205  of  the  Special  Rules  of  the  District  Courts 
of  Massachusetts) . 

14. B:   BURDEN  OF  PROOF 

All  three  sets  of  standards  require  that  in  a  delinquency  adjudication 
the  allegations  of  the  petition  be  proven  "beyond  a  reasonable  doubt."  NAC 
3.174,  Task  Force  13.4,  Adjudication  4.3,  Sanctions  1.2.   The  standard  of 
proof  beyond  a  reasonable  doubt  is  necessitated  by  the  Supreme  Court's 
holding  in  In  re  Winship,  397  U.S.  358  (1970).   In  that  case  the  Court  found 
that  proof  beyond  a  reasonable  doubt  is  among  the  "essentials  of  due  process 
and  fair  treatment"  required  during  the  adjudicatory  stage  of  a  delinquency 
proceeding.   The  Court  restricted  its  holding  to  the  adjudicatory  stage  of 
delinquency  proceedings  in  which  the  act  charged  would  constitute  a  crime 
if  committed  by  an  adult  and  as  a  consequence  of  which  the  juvenile  might 
be  committed  to  a  state  institution. 

Massachusetts  also  requires  specifically  that  the  allegations  against 
a  juvenile  in  a  delinquency  complaint  be  proven  "beyond  a  reasonable  doubt." 
Ch.  119,  s.  58. 

14. C:   NON-MANDATED  DUE  PROCESS  SAFEGUARDS 

Much  of  the  discussion  of  non-mandated  due  process  safeguards  has  already 
been  presented  in  #14. A,  "Mandated  Due  Process  Rights."  The  discussion  here 
will  serve  primarily  to  amplify  several  points. 

As  discussed,  the  NAC  and  Task  Force  both  explicitly  reject  the  notion 
that  a  juvenile  subject  to  delinquency  proceedings  has  a  right  to  bail, 
indictment  by  grand  jury,  or  a  jury  trial.   NAC  3.171,  Task  Force  12.3. 
Neither  the  NAC,  Task  Force,  nor  IJA/ABA  advocates  that  appeals  of  delinquency 
adjudications  are  constitutionally  required,  although  all  three  standards 
advocate  including  a  right  to  appeal  in  the  proceedings  (see  #17. B,  "Apellate 
Court  Procedure") .   The  IJA/ABA  does  not  provide  a  specific  standard  on  the 
right  to  indictment  by  grand  jury.   Like  all  other  standards,  the  IJA/ABA 
opposes  releasing  juveniles  on  bail  (see  discussion  in  #7.P,  "Conditions  of 
Release")".   The  IJA/ABA  does  believe  however  that  juveniles  should  be  entitled 
to  a  jury  trial  at  the  delinquency  adjudication.   Adjudication  4.1.   As 
discussed  in  #14. A,  the  NAC  and  the  Task  Force  oppose  the  right  to  a  jury 
trial  primarily  because  they  see  its  disadvantages  outweighing  its  admitted 
usefulness  in  a  small  percentage  of  cases.   Disadvantages,  according  to  the 
NAC  and  Task  Force  commentators,  include  increased  formality  of  proceedings, 
increased  expense,  and  increased  delay.   The  commentator  to  the  IJA/ABA 
notes  that  jury  trials  should  be  allowed  in  juvenile  proceedings  as  a  matter 
of  policy,  and  that  the  arguments  favoring  delinquency  jury  trials  include 
some  of  the  same  arguments  that  underlie  constitutional  provisions  authorizing 
jury  trials  in  criminal  cases,  as  well  as  some  arguments  that  are  particular 
to  juvenile  jury  trials. 
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The  constitutional  argument  is  primarily  one  of  limitations  on  the 
exercise  of  official  power.   The  constitutional  safeguards  reflect  a 
fundamental  decision  not  to  entrust  plenary  power  over  the  life  and  liberty 
of  accused  persons  to  one  judge  or  one  group  of  judges.   Other  arguments 
include  that  a  jury  trial  gives  enhanced  visibility  to  the  adjudicative 
process;  that  it  requires  the  trial  judge  to  state  his  or  her  view  of  the 
applicable  law  through  jury  instructions,  thereby  helping  to  facilitate 
appellate  court  review;  and  that  it  helps  to  secure  evidentiary  protections 
by  having  preliminary  rulings  on  admissibility  made  by  a,  judge,  so  that  the 
jury  will  only  receive  proper  evidence.   Of  particular  relevance  to  jury 
trials  in  delinquency  proceedings  are  the  arguments  that  a  juvenile  court 
judge  is  more  likely  than  a  criminal  judge  to  have  had  prior  contact  with  the 
case,  and  that  a  juvenile  judge  may  be  more  committed  to  the  juvenile  court 
concept  as  a  "social  movement"  and  may  find  it  more  difficult  to  view 
dispassionately  the  evidence  produced  in  that  system.   The  IJA/ABA  commentator 
notes  that  the  costs  of  providing  jury  trials  in  juvenile  cases  appear  to  be 
primarily  administrative. 

The  commentator  to  Adjudication  4.1  disagrees  with  the  opinion  of 
Justice  Blackmun  in  the  McKeiver  decision,  wherein  Justice  Blackmun  asserted 
that  jury  trials  would  inject  the  "traditional  delay,  the  formality,  and  the 
clamor  of  the  adversary  system"  into  the  juvenile  system  [quoting  from  403 
U.S.  at  550].   The  commentator  finds  that  since  the  Court  had  earlier  introduced 
sufficient  due  process  safeguards  into  delinquency  proceedings  to  make  them 
thoroughly  adversarial,  the  introduction  of  jury  trials  would  not  significantly 
alter  the  nature  of  those  proceedings. 

Notice  that  the  IJA/ABA,  in  Adjudication  4.1,  does  not  advocate  mandatory 
jury  trials  in  delinquency  proceedings,  but  only  jury  trials  on  demand.   The 
standard  also  proposes  that  juries  may  consist  of  as  few  as  six  persons,  and 
that  the  verdict  of  the  jury  must  be  unanimous. 

The  commentator  to  Adjudication  4.1  notes,  in  accord  with  Williams  v. 
Florida,  399  U.S.  78  (1970),  that  a  state  may  constitutionally  provide  for  a 
jury  of  six  (instead  of  the  traditional  jury  of  twelve)  in  criminal  proceedings. 
The  commentator  suggests  that  a  jury  of  six  would  be  more  efficient  and  cost 
effective  than  larger  juries,  although  "the  jury  in  a  juvenile  proceeding  should 
be  of  a  size  consistent  with  the  jury  in  an  equivalent  criminal  proceeding,  to 
provide  juveniles  with  as  much  protection  as  adults  in  adjudicatory  hearings." 
Adjudication,  at  55.   The  standard  recommends  a  unanimous  verdict  as  a  necessary 
corrolary  and  safeguard  for  advocating  for  juries  as  small  as  six  persons. 

Massachusetts  provides  for  a  two-tier  trial  system  that  incorporates  both 
jury  trials  and  a  de  novo  form  of  appeal.   Ch.  119,  s.  55A,  s.  56.   This  two- 
tier  system  is  analagous  to  that  which  is  used  for  the  trial  of  nonindictable 
offenses  in  the  Massachusetts  district  courts.   A  jury  trial  may  be  selected 
in  the  first  instance  or  it  may  be  waived.   If  the  jury  is  waived  trial  is  then 
before  a  single  justice,  subject  to  a  subsequent  right  to  appeal  for  a  de  novo 
trial  before  a  jury.   Massachusetts  provides  no  additional  right  to  appeal  from 
a  jury  trial  except  for  appellate  review  of  issues  of  law.   Notice  that  this 
two-tier  system  is  intended  to  save  time  and  resources.   It  is  hoped  that  most 
juveniles  will  waive  the  jury  session  in  the  first  instance,  and  that  in  many 
if  not  most  of  the  cases  the  evidence  will  be  sufficiently  definite  to  dissuade 
the  juvenile  from  appealing  to  a  jury  session  in  the  second  instance. 
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14. D:   DOUBLE  JEOPARDY  PROTECTIONS 

The  Supreme  Court  has  held  in  Breed  v.  Jones,  421  U.S.  519  (1975)  that 
the  constitutional  prohibitions  against  double  jeopardy  apply  to  juveniles  and 
forbid  the  criminal  trial  of  a  juvenile  after  he  or  she  has  been  tried  as  a 
delinquent  for  the  same  offense.   Jeopardy  attaches  in  delinquency  proceedings 
at  the  point  where  the  juvenile  court  begins  to  hear  evidence  in  an  adjudicatory 
proceeding.,   A  decision  to  transfer  a  juvenile  for  criminal  prosecution  must 
occur  before  the  court  begins  to  hear  any  evidence  in  an  adjudicatory  hearing. 

The  Task  Force  and  the  IJA/ABA  both  have  standards  providing  in  essence 
that  the  double  jeopardy  protections  applicable  to  criminal  trials  should  apply 
to  delinquency  adjudications  as  well.   Task  Force  13.4,  Adjudication  2.3.  The 
NAC  has  no  specific  standard  relative  to  double  jeopardy  protections. 

Massachusetts  General  Law  provides  that  a  transfer  hearing  must  be  had 
before  any  criminal  hearing  on  the  merits.   Ch.  119,  s.  61. 

14. E:   RULES  OF  EVIDENCE 

Both  the  Task  Force  and  the  IJA/ABA  take  the  position  that  the  rules  of 
evidence  employed  in  criminal  cases  should  be  used  in  contested  delinquency 
adjudications  as  well.   Task  Force  13.4,  Adjudication  4.2.   The  NAC  provides 
no  standards  on  the  rules  of  evidence. 

The  commentary  to  the  Adjudication  4.2  justifies  the  standard  primarily 
on  the  basis  of  simplicity.   The  commentary  argues  that  there  are  strong  consti- 
tutional limitations  which  have  restricted  discretion  in  the  application  of 
civil  rules  of  evidence.   Lower  courts  have  recognized  the  privelege  against 
self-incrimination,  the  exclusionary  rule  of  the  Fourth  Amendment,  and  other 
constitutional  limitations  in  civil  proceedings,  so  that  the  contrast  between 
criminal  and  civil  evidentiary  rules  has  been  reduced.   The  commentary  finds, 
relying  on  Wigmore  on  Evidence  (3rd.  Ed.  1940)  and  McCormick  on  Evidence  (2nd. 
Ed.  1972),  that  the  two  most  salient  differences  between  civil  and  criminal 
evidentiary  procedures  are  that  they  have  varying  rules  on  the  admissibility 
of  dying  declarations  and  the  corroboration  of  testimony.   The  commentary  finds 
that  under  the  circumstances  it  would  make  more  sense  to  simply  apply  uniformly 
the  criminal  rules  of  evidence  notwithstanding  that  delinquency  proceedings  are 
generally  considered  to  be  civil  in  nature. 

14. F:   DISQUALIFICATION  OF  JUDGES 

There  are  no  standards  on  the  disqualification  of  judges.   Massachusetts 
provides  in  Ch.  119,  s.  56,  that  no  justice  sitting  in  a  jury  session  may  act 
in  a  case  in  which  he  has  previously  sat,  held  an  inquest,  or  otherwise  taken 
part  in  any  proceeding  thereof. 

14. G:   PLEA  BARGAINING 

The  NAC  and  the  Task  Force  both  prohibit  plea  negotiations  of  any  kind  in 
the  delinquency  adjudication  process.   NAC  3.175,  Task  Force  13.1.   The  IJA/ABA 
does  allow  plea  bargaining  under  qualified  circumstances.   Adjudication  3.3, 
Prosecution  5.1,  5.2.   Prosecution  5.1  states  that  prosecutors  may  properly 
enter  into  a  plea  agreement  concerning  one  or  more  petitions  filed  against  a 
juvenile.   Prosecution  5.2  states  that  the  prosecutor  should  neither  initiate 
or  continue  plea  discussions  if  he  or  she  is  aware  that  the  juvenile  maintains 
factual  innocence.   Adjudication  3.3  provides  that  if  a  plea  agreement  has  been 
reached  in  the  expectation  that  some  allegations  will  be  dismissed  or  that 
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dispositional  concessions  will  be  made,  the  juvenile  court  judge  should  require 
disclosure  of  the  agreement  and  the  reasons  therefore  in  advance  of  the  time 
for  the  tender  of  the  plea.   Disclosure  should  be  on  the  record  and  in  the 
presence  of  the  respondent.   The  court  should  then  indicate  whether  it  will 
concur  in  the  proposed  agreement.   If  the  court  concurs,  but  later  decides 
not  to  grant  the  concessions  contemplated  by  the  agreement,  it  should  advise 
the  respondent  and  call  upon  him  or  her  to  either  affirm  or  withdraw  the  plea. 
The  juvenile  court  judge  should  give  due  consideration  to  any  plea  agreement 
tendered,  but  should  reach  an  independent  decision  on  whether  to  grant  its 
contemplated  concessions  notwithstanding  the  existence  of  the  agreement. 

The  commentary  to  the  Task  Force  13.1  notes  four  reasons  for  the  standard's 
recommendation  of  complete  abolition  of  plea  bargaining  in  the  delinquency 
process.   They  are,  (1)  that  plea  bargaining  is  inherently  coercive  to  innocent 
juveniles  and  unduly  harsh  on  those  who  choose  to  exercise  their  constitutional 
right  to  an  adjudicatory  hearing;  (2)  that  the  high  caseloads  of  both  public 
defenders  and  prosecuting  attorneys  encourages  them  to  make  bargains  even  when 
such  bargains  are  inappropriate;  (3)  that  the  public's  interest  is  not  adequately 
protected  by  bargained  for  dispositions  of  delinquency;  and  (4)  that  juveniles, 
under  plea  bargaining  arrangements,  often  do  not  get  appropriate  and  needed 
rehabilitative  services.   The  Task  Force  commentary  finds  unpersuasive  the  two 
arguments  traditionally  advanced  in  favor  of  plea  bargaining:   (1)  that  it 
provides  a  substantial  savings  of  scarce  and  valuable  time,  talent,  and  money; 
and  (2)  that  it  reduces  some  of  the  uncertainty  inherent  in  the  trial  system. 
But  the  commentary  does  not  offer  any  counterargument  to  rebut  the  "scarce 
resources"  position  of  the  proponents  of  plea  bargaining  in  the  juvenile  system. 
It  does  however  deflate  the  "uncertainty"  argument  of  plea  bargaining's  proponents 
by  noting  that  the  risks  and  uncertainties  of  trial  can  be  avoided  or  minimized 
by  other  devices  such  as  liberal  discovery  rules. 

The  commentary  to  the  IJA/ABA  is  not  particularly  revealing  in  explaining 
why  the  IJA/ABA  would  choose  to  accept  plea  bargaining  in  delinquency  adjudications, 
The  commentary  to  Adjudication  3.3  notes  that  plea  bargaining  exists  in  many  juris- 
dictions, and  that  it  is  constitutional.   Brady  v.  United  States,  397  U.S.  742 
(1970).   The  standard  seeks,  instead  of  prohibiting  plea  bargaining,  to  regulate 
its  practice.   Regulation  is  accomplished  primarily  by  requiring  disclosure  of 
the  agreement  and  the  explicit  conditions  under  which  the  trial  court  is  willing 
to  honor  the  agreement. 

The  Massachusetts  delinquency  code  has  no  provisions  relative  to  plea 
bargaining. 

14. H:   DETERMINING  THE  VOLUNTARINESS  OF  THE  PLEA 

Only  the  IJA/ABA  has  standards  on  determining  the  voluntariness  of  a  plea. 
The  NAC  and  the  Task  Force  do  not  because  both  sets  of  standards  recommend 
prohibiting  plea  bargaining  in  the  juvenile  process  altogether.   All  three  sets 
of  standards  have  provisions  relative  to  admissions  and  their  withdrawal, 
discussed  in  #14.1  and  14. J,  infra. 

Adjudication  3.4  states  that  the  juvenile  court  should  not  accept  a  plea 
admitting  an  allegation  of  the  petition  without  determining  that  it  is  voluntary. 
The  court  should  determine  what  agreement  has  been  reached  and  should  advise 
the  juvenile  personally  that  the  agreement  is  not  binding  on  the  court.   Finally, 
the  court  should  address  the  respondent  personally  to  determine  whether  any 
promises  or  inducements  or  any  force  or  threats  were  used  to  obtain  the  plea. 
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The  commentary  to  Adjudication  3.4  makes  clear  that  the  standard  is 
designed  to  increase  the  visibility  of  plea  bargaining  and  to  minimize  its 
pro  forma  aspects. 

14.1:   ADMISSIONS. 

The  three  sets  of  standards  are  in  substantial  agreement  as  to  the 
safeguards  that  must  be  taken  in  accepting  admissions  to  allegations  in  a 
delinquency  petition.   The  IJA/ABA,  unlike  the  Task  Force  or  NAC,  allows 
admissions  as  the  result  of  plea  bargaining  arrangements  (see  discussion  in 
#14. G  and  14. H,  supra).   The  model  standards  appear  to  be  uniformly  concerned 
with  the  potentially  coercive  aspects  of  juvenile  admissions.   The  provisions 
relative  to  admission  were  promulgated  to  minimize  those  dangers.   See  NAC 
3.176,  Task  Force  13.2,  Adjudication  2.5,  3.2-3.7.   All  three  sets  of  standards 
require  that  the  court  determine  that  particular  allegations  are  true  before 
the  court  may  accept  an  admission  with  respect  to  those  allegations  (the  NAC 
phrases  this  in  terms  of  the  need  for  "a  factual  basis  for  the  allegations") ; 
they  all  require  that  there  be  a  determination  of  the  juvenile's  capacity  to 
understand  the  nature  and  consequences  of  the  charges;  and  they  all  require 
that  there  be  a  determination  that  the  juvenile  received  the  effective 
assistance  of  counsel.   The  IJA/ABA  is  particularly  vigilant  in  seeking  a 
determination  both  of  the  accuracy  of  any  admitted  allegations  and  of  the 
competence  of  representation.   The  IJA/ABA  would  have  the  accuracy  of  the 
allegations  admitted  determined  either  by  requiring  the  prosecuting  attorney 
to  describe  the  proof  that  the  government  would  expect  to  produce  if  the  case 
were  tried,  or  by  personally  questioning  the  respondent  as  to  the  respondent's 
conduct  in  the  case.   Personal  inquiry  by  the  court  would  include  a  determination 
of  all  of  the  following:   (1)  the  number  and  length  of  conferences  the  attorney 
had  with  the  respondent;  (2)  the  factual  investigation,  if  any,  that  the  attorney 
has  conducted  in  the  case;  (3)  the  legal  preparation,  if  any,  that  the  attorney 
made  on  behalf  of  the  respondent;  (4)  the  advice  the  attorney  gave  the  client 
as  to  whether  or  not  to  admit  the  allegations;  and  (5)  whether  there  was  any 
conflict  between  the  attorney  and  client  around  the  issue  of  admitting  the 
allegations. 

The  Task  Force  and  the  IJA/ABA  both  require  that  the  voluntariness  of 
the  admission  (or  plea,  in  the  case  of  the  IJA/ABA)  be  assured  by  means  of 
a  personal  address  from  the  judge  to  the  respondent  juvenile.   The  Task  Force 
and  the  NAC  both  require  that  the  juvenile  be  informed  of  the  most  restrictive 
potential  alternative  for  placement  before   admitting  to  an  allegation,  and 
they  both  provide  that  no  admission  may  be  accepted  if  it  is  the  result  of  a 
plea  bargain.   The  IJA/ABA  and  the  NAC  both  require  that  a  juvenile  be  informed 
of  his  or  her  rights  before  an  admission  may  be  accepted.   The  IJA/ABA  alone 
provides  that  (except  in  cases  where  the  parents  are  the  complainants)  the 
parents  of  a  juvenile,  if  they  are  in  court,  should  be  consulted  on  their 
agreement  with  any  proposed  course  of  action,  and  the  juvenile  judge  should 
consider  the  parents  wishes  in  exercising  the  court's  discretion  on  whether 
or  not  to  accept  a  tendered  plea.   The  Task  Force  alone  provides  that m if  a 
guardian  ad  litem  has  been  appointed  for  a  juvenile  no  admission  should  be 
accepted  without  independent  proof  of  the  acts  alleged. 

The  delinquency  statutes  of  Massachusetts  have  no  statutory  provisions  on 
the  acceptance  of  admissions. 
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14. J:   WITHDRAWAL  OF  ADMISSIONS 

All  three  sets  of  standards  provide  essentially  the  -same  thing  vis-a-vis 
withdrawal  of  admissions.   They  provide,  in  essence,  that  before  disposition 
a  juvenile  ought  to  be  allowed  to  withdraw  an  admission  for  any  fair  and  just 
reason,  and  after  the  disposition  he  ought  to  be  able  to  withdraw  an  admission 
to  correct  a  "manifest  injustice."  NAC  3.177,  Task  Force  13.3,  Adjudication  3.8. 
A  manifest  injustice  involves  most  commonly  that  the  admission  was  not  competent, 
voluntary,  or  intelligent,  or  that  the  respondent  had  ineffective  assistance 
of  counsel.   The  IJA/ABA  also  finds  a  manifest  injustice  to  exist  when  the  state 
fails  to  comply  with  the  terms  of  a  plea  bargain. 

The  commentary  to  NAC  3.177  notes  that  the  standard   is  designed  in  part 
to  satisfy  the  minimum  constitutional  requirements  of  Boykin  v.  Alabama,  394 
U.S.  238  (1969),  and  Johnson  v.  Zerbst,  304  U.S.  458  (1938).   Boykin  held  that 
before  a  criminal  plea  could  be  accepted  there  must  be  "some  affirmative 
showing  that  it  was  intelligent  and  voluntary."   Zerbst  held  that  the  waiver 
of  counsel  in  a  criminal  case  must  be  "intelligent  and  competent."   The 
arraignment  has  been  acknowledged  as  a  "critical  stage"  in  the  criminal  process 
during  which  the  right  to  counsel  attaches.   White  v.  Maryland,  373  U.S.  59 
(1963).   Implicit  in  the  notion  of  withdrawal  to  protect  against  manifest 
injustice  is  the  notion  that  the  right  to  a  trial  is  so  fundamental  to  our 
system  of  justice  that  it  should  not  be  precluded  except  under  extreme 
circumstances.   The  commentators  to  all  the  standards  seem  to  believe  that 
if  their  proposed  guidelines  relative  to  the  acceptance  of  admissions  (or  of 
a  plea,  in  the  case  of  the  IJA/ABA)  were  to  be  adopted  the  need  to  exercise 
the  right  to  withdraw  an  admission  would  not  be  likely  to  arise  with  any 
frequency.   The  NAC  and  Task  Force  standards  on  withdrawal  of  admissions  are, 
according  to  their  own  commentaries,  based  in  large  measure  on  the  ABA  volume 
"Standards  Relating  to  Pleas  of  Guilty,"  section  2.1. 

NAC  3.177  and  Task  Force  13.3  also  recommend  that  an  admission  in  a 
delinquency  proceeding  that  is  not  accepted  or  that  is  withdrawn  (or  any 
statements  made  by  the  respondent  during  the  acceptance  procedure,  in  the 
case  of  the  NAC)  should  not  be  admissible  in  any  subsequent  proceeding  against 
the  juvenile.   The  standard  is  designed  to  "minimize  infringements  upon 
interests  protected  by  the  Fifth  Amendment  without  hampering  the  plea  acceptance 
process."  Commentary  to  NAC  3.177.   This  recommendation  is  also  derived  from 
the  ABA  volume  on  "Pleas  of  Guilty." 

The  delinquency  statutes  of  Massachusetts  have  no  statutory  provisions 
relative  to  the  withdrawal  of  pleas  or  admissions. 

14. K:   SEQUESTRATION  OF  WITNESSES 

Neither  the  Massachusetts  General  Laws  nor  any  of  the  three  sets  of 
standards  have  any  provisions  relative  to  the  sequestration  of  witnesses. 

14. L:   WAIVER  OF  RIGHTS 

The  NAC  and  Task  Force  volumes  have  no  general  standards  on  the  waiver 
of  rights,  although  specific  issues  such  as  the  waiver  of  the  right  to  counsel 
are  discussed  in  other  parts  of  this  analysis.   The  IJA/ABA  does  have  several 
standards  on  the  waiver  of  rights  generally.   Pretrial  Proceedings  6.1-6.3 
distinguish  between  "mature"  and  "immature"  respondents.   The  standards  recommend 
that  counsel  make  the  decision  as  to  whether  the  juvenile  is  mature  or  immature 
and  that  counsel  request  the  appointment  of  a  guardian  ad  litem  if  he  or  she 
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believes  that  the  juvenile  is  immature.   A  respondent  considered  mature  by 
counsel  should  be  permitted  to  act  through  counsel  in  the  proceedings. 
A  respondent  considered  to  be  immature  should  not  be  permitted  to  act  through 
counsel,  nor  should  a  plea  on  behalf  of  an  immature  respondent  admitting  the 
allegations  of  the  petition  be  accepted.   The  privelege  against  self-incrimination 
the  right  to  a  jury  trial,  and  the  right  to  be  tried  as  a  juvenile  or  an  adult 
(where  respondent  has  a  choice)  are  rights  which  may  be  waived  for  an  immature 
respondent  only  by  the  guardian  ad  litem  after  consultation  with  the  respondent 
and  the  respondent's  attorney.   Any  express  waivers  should  be  executed  in 
writing  and  recorded. 

The  delinquency  statutes  of  Massachusetts  have  no  specific  provisions 
on  waiver  of  rights. 

15.   ADJUDICATION 

15. A:   ADJUDICATORY  ALTERNATIVES 

The  NAC  and  the  Task  Force  do  not  recommend  the  provision  of  particular 
options  relative  to  adjudicatory  dispositions.   Apparently  a  juvenile  is 
either  adjudicated  "delinquent"  or  "not  delinquent."  The  NAC  and  Task  Force 
do  not  allow  for  intermediate  alternatives. 

The  IJA/ABA  does  allow  the  option  of  suspending  adjudication. 
Adjudication  5.1,  5.2.   Any  juvenile  court  disposition  of  a  juvenile  (other 
than  voluntary  participation  in  pread judicatory  programs)  can  only  be  made 
subsequent  to  a  delinquency  adjudication.   A  juvenile  court  ordinarily  should 
not  suspend  or  refrain  from  making  an  adjudication  on  condition  that  respondent 
continue  or  engage  in  behavior  specified  by  the  court  or  probation  personnel. 
A  suspension  of  adjudication  should  be  permitted  only  when  an  adjudication 
would  work  a  particularily  onerous  burden  on  respondent  or  respondent's  family 
and  the  respondent  requests  or  consents  to  a  suspension  of  adjudication. 
When  a  suspension  of  adjudication  is  permitted,  each  jurisdiction  should 
provide  by  law  that  it  constitutes  a  final  judgment  for  purposes  of  appeal. 
When  a  suspension  of  adjudication  is  permitted,  it  should  not  be  used  except 
when  the  evidence  justifies  a  finding  of  delinquency.   It  should  never  be  used 
because  of  weaknesses  in  the  government's  proof. 

The  commentary  to  Adjudication  5.2  notes  that  two  reasons  traditionally 
advanced  for  allowing  a  judge  discretion  at  the  adjudicatory  stage  are 
(1)  that  the  resulting  record  might  be  less  severe  (showing  e.g.  a  dismissal 
after  probation  instead  of  an  adjudication),  and  (2)  that  there  is  usually 
less  stigmatization  associated  with  a  less  severe  record.   The  commentary 
discounts  both  of  these  arguments  by  noting  respectively  (1)  that  a  knowledge- 
able reader  would  not  be  deceived  by  a  less  severe  record  (and  that  there  are 
problems  with  confidentiality  generally),  and  (2)  that  a  suspension  of  an 
adjudication  may  in  some  instances  eliminate  the  child's  right  to  appellate 
review  of  the  proceedings.   Moreover,  there  is  a  danger  that  suspensions  of 
adjudication  will  be  used  as  a  regular  "compromise  device"  in  cases  where 
the  government  has  not  or  cannot  sustain  its  burden  of  proof.   The  commentator 
notes  that  on  balance  it  is  still  preferable  not  to  have  discretion  exercised 
at  the  adjudicatory  stage  of  the  process  since  there  is  significant  discretion 
available  at  other  stages  of  the  adjudicatory  process,  particularly  the 
disposition. 
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The  commentary  notes  also  that  the  recommendation  that  a  suspension 
should  constitute  "a  final  judgment  for  purposes  of  appeal,"  is  designed  to 
assure  a  respondent's  right  to  appellate  review  even  in  cases  where  suspended 
or  deferred  decisions  are  permitted. 

Massachusetts  General  Law  provides  in  Ch.  119,  s.  58,  that  if  the  allegations 
against  a  child  are  proven  beyond  a  reasonable  doubt  he  may  either  be  adjudicated 
delinquent,  or  the  court  may  continue  the  case  without  a  finding  and  place  the 
child  on  probation.   Such  probation  must  be  with  the  consent  of  the  child,  at 
least  one  of  the  child's  parents,  or  the  child's  guardian.   Probation  may 
include  a  requirement  that  the  child  do  work  or  participate  in  specified 
activities  for  a  definite  period  of  time. 

15. B:   TIME  FRAMES  FOR  ADJUDICATION 

The  three  sets  of  standards  provide  the  following  time  frames  for 
adjudication: 

1.  The  NAC  provides  that  the  adjudication  hearing  should  be  held 
fifteen  calendar  days  after  the  filing  of  a  petition  against  juveniles  who 
are  detained,  and  within  thirty  days  of  the  filing  of  a  petition  against 
nondetained  juveniles.   NAC  3.161. 

2.  The  Task  Force  provides  that  the  adjudication  hearings  should  be 
held  within  twenty  calendar  days  of  the  arraignment  of  juveniles  who  are 
detained,  and  within  sixty  calendar  days  of  the  arraignment  of  nondetained 
juveniles.   Task  Force  12.1. 

3.  The  IJA/ABA  provides  that  the  adjudication  hearing  should  be  held 
within  fifteen  days  of  the  admission  to  a  facility  of  a  juvenile  who  is  being 
detained,  and  not  more  than  thirty  days  from  the  filing  of  a  petition  against 
a  nondetained  juvenile.   Court  Organization  3.3. 

None  of  the  three  sets  of  standards  explain  in  any  detail  as  to  why 
these  particular  time  limitations  were  chosen.   All  three  sets  of  standards 
agree  that  a  juvenile  held  in  detention  should  be  expedited  through  the 
adjudicatory  process  on  a  priority  basis  so  as  to  minimize  the  detrimental 
aspects  of  a  prolonged  detention  on  a  potentially  innocent  juvenile.   The 
NAC  and  Task  Force  standards  both  imply  that  they  view  the  proposed  time- 
tables to  be  a  workable  compromise  between  an  expedited  adjudicatory  process 
and  the  time  needed  for  case  management  and  for  allowing  all  the  parties 
involved  adequate  time  to  prepare.   The  NAC  and  Task  Force  commentaries  both 
state  that  they  would  allow  exceptions  to  the  proposed  timetables  under 
exigent  circumstances. 

Massachusetts  provides  for  case  processing  time  limits  only  in  the 
cases  of  detained  juveniles.   Ch.  119,  s.  68  states  that  juveniles  committed 
by  the  court  to  jail  or  to  the  Youth  Service  Board  for  "further  examination 
or  trial"  must  be  returned  to  the  committing  court  within  fifteen  days  of 
the  order  of  commitment  for  final  disposition  (by  adjudication  or  otherwise) 
unless,  in  the  opinion  of  the  court,  the  "interests  of  the  child  and  the  public 
otherwise  require."  Notice  that  under  prevailing  Massachusetts  law  juveniles 
may  not  actually  be  detained  in  jail,  and  that  the  Youth  Service  Board  has 
been  succeeded  by  the  Department  of  Youth  Services. 

Ch.  119,  s.  68  also  provides  that  the  provisions  of  Ch.  212,  s.  24 
relative  to  the  precedence  of  cases  of  persons  actually  confined  in  prison  and 
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awaiting  trial  shall  apply  to  children  held  in  detention  by  the  Department  of 
Youth  Services. 

15cC:   SOCIAL  INFORMATION  IN  ADJUDICATION 

The  NAC  and  Task  Force  have  no  standards  relative  to  social  information 
in  adjudication.   The  IJA/ABA,  in  Adjudication  4.4,  provides  that  no  social 
history  information  should  come  before  a  judge  or  jury  during  the  adjudicatory 
stage  of  a  delinquency  proceeding.   Social  history  information  may  come  in  at 
a  preadjudicatory  hearing  such  as  a  detention  or  transfer  hearing,  and  may  be 
used  for  the  disposition. 

The  commentary  to  Adjudication  4.4  notes  two  reasons  for  prohibiting 
the  introduction  of  social  history  information  at  adjudication.   First,  it 
runs  a  definite  risk  of  prejudicing  the  judge  who  is  hearing  the  case 
against  the  juvenile;  and  second,  social  history  information  coming  into  the 
proceedings  in  the  form  of  a  report  from  someone  like  a  probation  officer  is 
not  rebuttable  by  the  juvenile,  and  thereby  denies  the  juvenile  his  or  her 
constitutional  right  to  confrontation  and  cross-examination  of  witnesses. 

Massachusetts  provides,  in  Ch.  119,  s.  68A,  that  a  juvenile  held  for 
further  examination,  trial,  continuance,  transfer,  or  an  appeal  may,  at  the 
discretion  of  the  court,  be  referred  to  the  Department  of  Youth  Services, 
any  court  clinic,  or  to  the  Department  of  Mental  Health,  for  diagnostic 
study  on  an  inpatient  or  outpatient  basis,  upon  the  completion  of  which  the 
department  or  court  clinic  in  question  will  forward  a  report  and  recommendation 
to  the  court. 

Notice  that  Ch.  119,  s*  68A  is  not  specific  about  when  the  diagnostic 
information  provided  for  in  the  section  may  be  used.   Absent  a  prohibition  to 
the  contrary,  it  appears  that  such  diagnostic  information  can  be  used  at  the 
adjudicatory  stage  of  a  delinquency  proceeding.   There  are  no  other  provisions 
in  the  Massachusetts  General  Laws  regarding  the  use  of  social  history 
information  except  during  the  dispositional  phase  of  the  proceedings. 

15. D:   NECESSITY  FOR  WRITTEN  FINDINGS 

None  of  the  three  standards,  nor  Massachusetts,  has  any  provisions 
regarding  the  necessity  for  written  findings  at  an  adjudicatory  hearing. 

15. E:   STATUTE  OF  LIMITATIONS 

Of  the  three  sets  of  standards  only  the  IJA/ABA  has  a  provision  on 
statutes  of  limitations  for  juvenile  offenders.   The  IJA/ABA  standard  provides 
that  no  adjudication  or  criminal  transfer  should  be  based  on  an  offense 
occuring  more  than  three  years  prior  to  the  filing  of  a  petition,  except  that 
(1)  if  such  offense  would  not  be  subject  to  a  statute  of  limitations  if 
committed  by  an  adult  then  there  should  be  no  statute  of  limitations  for 
juveniles,  and  (2)  if  the  statute  of  limitations  applicable  to  adults  is 
shorter  than  three  years,  such  shorter  period  should  apply  to  juveniles  as 
well.   Transfer  1.3.   Despite  the  exceptions,  the  general  rule  here  is  one  of 
a  three  year  statute  of  limitations  period.   The  commentary  notes  that  the 
general  three  year  limitation  period  has  the  advantage  of  introducing  certainty 
and  predictability  into  the  juvenile  process.   This  certainty,  the  commentary 
suggests,  is  preferable  to  the  frequently  arbitrary  differences  between 
limitation  periods  for  different  offenses.   To  further  promote  certainty  the 
standard  omits  the  customary  list  of  circumstances  that  suspend  the  limitation 
period.   Flight  from  jurisdiction  or  concealment  of  criminal  conduct  will 
therefore  not  toll  the  statute. 


-87- 


The  commentary  notes  that  the  combined  provisions  of  Transfer  1.1-1.3 
authorize  the  juvenile  court  to  maintain  jurisdiction  over  a  juvenile  until 
almost  the  age  of  twenty-four.   Transfer  1.1  gives  the  court  jurisdiciton  over 
persons  under  eighteen  at  the  time  of  the  alleged  conduct.   Transfer  1.2 
permits  a  maximum  disposition  of  three  years.   And  Transfer  1.3  now  authorizes 
a  three  year  limitations  period  for  most  offenses. 

Massachusetts  has  no  statutory  provisions  on  statutes  of  limitations 
relative  to  juvenile  proceedings. 

16.   DISPOSITION 

All  three  sets  of  standards  provide  for  the  clear  separation  of  the 
dispositional  phase  of  juvenile  delinquency  proceedings  from  the  adjudicatory 
phase.   Whereas  the  adjudicatory  phase  deals  with  the  range  of  findings  that 
a  court  can  make  on  a  delinquency  (or  noncriminal  misbehavior  petition)  the 
dispositional  phase  deals  only  with  the  punishment  or  rehabilitation  that 
can  be  imposed  subsequent  to  an  adjudication. 

16. A:   DISPOSITIONAL  ALTERNATIVES 

While  the  Task  Force  and  the  IJA/ABA  have  specific  provisions  on 
dispositional  alternatives,  the  NAC  has  two  comparatively  vague  standards. 
NAC  3.181  provides  in  essence  that  the  sanctions  that  may  be  imposed  subsequent 
to  a  finding  of  delinquency  should  be  grouped  into  categories  that  are  few  in 
number  and  reflect  differences  in  the  degree  of  restraint  on  personal  liberty. 
NAC  3.182  provides  in  essence  that  after  determining  the  type  of  sanction  to 
be  imposed  the  court  should  choose  the  least  restrictive  category  and  the 
time  period  consistent  with  the  seriousness  of  the  offense,  the  juvenile's 
role  in  that  offense,  and  the  juvenile's  age  and  prior  record.   After  determining 
the  degree  of  restraint  and  duration  of  the  disposition,  the  court  should  select 
the  type  of  program  or  services  to  be  offered  on  the  basis  of  the  juvenile's 
needs  and  interests. 

The  Task  Force  and  the  IJA/ABA  both  provide  detailed  standards  that 
(1)  set  forth  three  categories  of  disposition,  (2)  set  forth  a  number  of 
classes  of  offenses,  and  (3)  provide  limitations  on  dispositions  in  regard  to 
the  class  of  offense  for  which  the  juvenile  has  been  adjudicated.   Task  Force 
14.9-14.14,  Sanctions  4.1,  4.2,  Dispositions  3.1-3.3.   The  Task  Force  and  the 
IJA./ABA  set  forth  the  same  three  categories  of  disposition  and  define  them 
more  or  less  in  the  same  way:   dispositions  are  either  "nominal,"  "conditional," 
or  "custodial."   In  a  nominal  disposition  the  court  "may  reprimand  the  juvenile 
for  the  unlawful  conduct,  warn  against  future  offenses,  and  release  him  or  her 
unconditionally."  Dispositions  3.1  (The  Task  Force  also  requires  that  the 
warning  or  reprimand  be  set  forth  in  writing  -  Task  Force  14.10).   A  conditional 
disposition  involves  one  of  the  four  following  types  of  sanctions:   (1)  financial, 
which  includes  restitution  or  a  fine;  (2)  community  service;  (3)  community 
supervision;  and  (4)  suspended  disposition.   Task  Force  14.11,  Adjudication  3.2 
The  IJA/ABA  substitutes  the  category  "remedial"  for  "community  service."  A 
custodial  disposition  involves  the  placement  of  a  juvenile  in  a  secure  or 
nonsecure  facility,  including  a  foster  home.   Task  Force  14.12,  Dispositions 
3.3.   Both  the  Task  Force  and  the  IJA/ABA  provide  that  in  making  custodial 
dispositions  there  should  be  a  presumption  against  coercively  removing  a 
juvenile  from  his  or  her  home;  that  a  custodial  disposition  normally  should 
not  be  used  simultaneously  with  other  sanctions;  and  that  custodial  confinement 
may  be  imposed  on  a  continuous  or  intermittent  basis. 
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Th  e  Task  Force  and  the  IJA/ABA  also  agree  on  a  number  of  details  regarding 
conditional  dispositions,  including  the  imposition  of  restitution,  fines,  and 
community  service.   See  Task  Force  14.11,  Adjudication  3.2.   Restitution  should 
be  directly  related  to  the  delinquent  act,  the  actual  harm  caused,  and  the 
juvenile's  ability  to  pay;  the  means  to  carry  out  a  restitution  order  should  be 
available;  either  full  or  partial  restitution  may  be  ordered;  consultation  with 
victims  may  be  encouraged  but  is  not  required;  the  juvenile's  duty  for  repayment 
should  be  limited  in  duration,  and  in  no  event  should  the  time  necessary  for 
repayment  exceed  the  maximum  jurisdiction  possible  for  the  delinquent  act.   The 
imposition  of  a  fine  is  most  appropriate  in  cases  in  which  the  juvenile  has 
derived  monetary  gain;  the  amount  of  the  fine  should  be  directly  related  to  the 
seriousness  of  the  delinquent  act  and  the  juvenile's  ability  to  pay;  and  the 
juvenile's  duty  of  payment  should  be  limited  in  duration.   If  the  court  orders 
a  juvenile  to  perform  community  service,  the  judge  should  specify  the  nature  of 
the  work  and  the  number  of  hours  required;  the  amount  of  work  should  be  related 
to  the  seriousness  of  the  juvenile's  delinquent  act;  the  juvenile's  duty  to 
perform  community  service  should  be  limited  in  duration;  and  so  forth. 

The  Task  Force  and  the  IJA/ABA  set  up  different  classes  of  offenses,  and 
they  impose  varying  limitations  on  disposition  in  connection  with  each  class 
of  offense  for  which  a  juvenile  was  adjudicated.   The  IJA/ABA  divides  offenses 
into  five  classes  based  on  the  length  of  incarceration  which  may  be  imposed 
for  the  offense  in  the  adult  criminal  system.   A  class  one  offense  is  an  offense 
wherein  the  penalty  ranges  from  death  or  life  imprisonment  to  a  term  of  imprison- 
ment for  not  less  than  twenty  years.   A  class  two  offense  is  one  wherein  the 
penalty  is  between  five  and  twenty  years;  a  class  three  offense  has  a  penalty 
of  between  one  and  five  years;  a  class  four  offense  has  a  penalty  of  between 
six  months  and  a  year;  and  a  class  five  offense  has  a  maximum  penalty  of  under 
six  months.   Sanctions  4.2.   Limitations  on  type  and  duration  of  sanctions  are 
as  follows:   for  class  one  offenses,  a  juvenile  may  be  confined  in  a  secure 
facility  or  placed  in  a  nonsecure  facility  for  a  period  of  thirty-six  months, 
or  he/she  may  be  granted  conditional  freedom  for  a  period  of  thirty-six  months. 
For  a  class  two  offense  a  juvenile  may  be  placed  in  a  secure  or  nonsecure 
facility  for  a  period  of  eighteen  months,  or  he/she  may  be  granted  conditional 
freedom  for  a  period  of  twenty-four  months.   For  a  class  three  offense,  a 
juvenile  may  be  placed  in  a  secure  or  nonsecure  facility  for  six  months,  or 
he/she  may  be  granted  conditional  freedom  for  a  period  of  eighteen  months. 
For  a  class  four  offense,  a  juvenile  may  be  confined  in  a  secure  facility  for 
three  months  if  he/she  has  a  prior  record,  may  be  placed  in  a  nonsecure  facility 
for  three  months,  or  otherwise  may  be  granted  conditional  freedom  for  twelve 
months.   For  a  class  five  offense  a  juvenile  may  be  placed  in  a  nonsecure  facility 
for  two  months  if  he/she  has  a  prior  record  or  otherwise  may  be  granted  conditional 
freedom  for  six  months.   Sanctions  5.2. 

The  Task  Force  divides  offenses  into  four  classes  and  defines  them  according 
to  the  type  of  offense  committed.   A  class  I  delinquent  act  is  one  which  would 
be  considered  a  misdemeanor  if  committed  by  an  adult;  a  class  II  act  is  one  that 
would  be  a  property  felony  if  committed  by  an  adult;  a  class  III  act  is  one  which 
is  a  crime  against  a  person,  or  a  class  II  delinquent  act  with  a  prior  adjudication 
of  a  class  II  delinquent  act;  a  class  IV  act  is  one  which,  if  committed  by  an 
adult,  would  carry  a  penalty  of  death  or  life  imprisonment,  or  imprisonment  for 
a  term  in  excess  of  twenty  years.   Task  Force  14.13.   The  Task  Force  provides 
the  following  limitation  on  type  and  duration  of  dispositions:   for  a  class  I 
delinquent  act,  a  juvenile  may  be  subject  to  nominal,  conditional,  or  custodial 
placement  for  a  period  of  eight  months,  and  placement  for  an  additional  four 
months  when  it  can  be  demonstrated  by  clear  and  convincing  evidence  that 
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additional  supervision  is  required  for  the  protection  of  the  public.   For  a 
class  II  delinquent  act,  a  juvenile  may  be  subject  to  nominal,  conditional, 
or  custodial  placement  for  a  period  of  twenty-four  months,  with  a  possible 
extension  of  six  months  (under  the  same  "clear  and  convincing"  circumstances). 
For  a  class  III  delinquent  act  a  juvenile  may  be  placed  for  thirty-six  months 
with  the  possibility  of  a  twelve  month  extension.   In  cases  of  a  class  IV 
delinquent  act  a  juvenile  may  be  subject  to  nominal,  conditional,  or  custodial 
placement  for  a  period  not  to  extend  past  the  juvenile's  twenty-first  birthday. 

The  commentary  to  Sanctions  4.2  states  that  the  "five  offense  categories 
seem  sufficient  to  assure  substantial  proportionality  and  to  reflect  the  usual 
level  of  actual  variation  in  adult  sanctions." 

The  commentary  to  Task  Force  14.13  is  not  particularly  clear  as  to  why 
the  Task  Force  chose  to  establish  its  four  categories  of  offenses  although 
it  appears  that  proportionality  was  also  a  concern.   The  commentaries  to 
Task  Force  14.14  and  Sanctions  5.2  use  almost  identical  language  in  explaining 
the  need  for  the  limitations  on  the  type  and  duration  of  sanctions.   The 
commentary  to  Sanctions  5.2  is  representative  of  both: 

"Whether  the  particular  maxima  proposed  adequately  accommodate 
the  conflicting  demands  of  justice  (proportionality  and  determinacy) , 
treatment  (flexibility  and  individualization),  and  social  defense 
(authority  and  security)  is  of  course  a  matter  for  discussion.   That 
some  such  limits  ought  to  be  prescribed  is  a  fundamental  assumption 
of  these  standards. 

The  limits  proposed  are  derived  from  (1)  the  kind  and  duration 
of  sanctions  actually  imposed  in  delinquency  cases;  (2)  regard  for  the 
developmental  situation  of  the  juvenile  offender;  (3)  the  demonstrated 
adverse  effects  of  long-term  confinement  or  institutionalization;  and 
(4)  skepticism  regarding  both  the  accuracy  of  predictions  of  delinquent 
behavior  and  the  ability  of  custodial  treatment  durably  to  prevent 
such  behavior." 

Massachusetts  General  Law  provides  generally  for  three  types  of  post- 
adjudicatory  dispositions:   (1)  the  placement  of  the  case  on  file;  (2)  the 
placement  of  the  juvenile  with  a  probation  officer  "for  such  time  and  on 
such  conditions  as  may  seem  proper";  and  (3)  the  juvenile's  commitment  to 
the  custody  of  the  Department  of  Youth  Services.   Ch.  119,  s.  68.   If  the 
juvenile  is  committed  to  the  Department,  the  Commissioner  of  Youth  Services 
is  authorized  to  place  the  juvenile  in  the  charge  of  "any  person,"  and 
"if  at  any  time  thereafter  the  child  proves  unmanageable,  to  transfer  such 
child  to  the  facility  or  training  school  which  in  the  opinion  of  the  commis- 
sioner, after  study,  will  best  serve  the  needs  of  the  child,  but  not  for  a 
longer  period  than  until  such  child  becomes  eighteen."   The  language  here 
suggests  that  a  juvenile  may  be  transferred  to  any  sort  of  facility  only 
after  he  has  proven  "unmanageable."   In  practice  the  Department  places 
juveniles  committed  to  its  authority  in  appropriate  programs  after  conducting 
evaluations  and  compiling  a  social  history.   This  is  in  accordance  with  the 
provisions  of  M.G.L.  Ch.  18A,  s.  5. 

Massachusetts  General  Law  also  allows  a  court  to  order  restitution  or  a 
fine  under  special  circumstances.   In  the  case  of  violations  of  motor  vehicle 
law,  both  restitution  and  a  fine  are  authorized  in  addition  to  the  normal  range 
of  delinquency  dispositions  authorized  by  law.   Ch.  119,  s.  58B.   In  cases 
where  a  juvenile  has  committed  an  act  involving  civil  liability,  restitution 
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is  alsq  authorized  in  addition  to  the  normal  range  of  adjudicatory  dispositions. 
Ch.  U9,  s.  62. 

16. B:   DURATION  OF  DISPOSITION 

Both  the  NAG  and  the  Task  Force  provide  that  any  disposition  may  not 
exceed  a  juvenile's  twenty-first  birthday.   NAC  3.115,  Task  Force  14.2.   The 
IJA/ABA  has  no  specific  cut-off  date  for  the  maintenance  of  juvenile  dispositional 
authority.   The  IJA/ABA  provides  instead  that  juveniles  may  be  subject  to  the 
jurisdiction  of  the  juvenile  court  until  the  day  before  their  seventeenth 
birthday;  that  a  maximum  disposition  may  not  exceed  three  years  in  length; 
and  that  the  statute  of  limitations  should  ordinarily  be  three  years.   Transfer 
1.1-1.3.   As  the  commentary  to  Transfer  1.3  points  out,  when  accumulated  under 
the  proper  circumstances  these  provisions  could  conceivably  allow  for  the 
maintenance  of  juvenile  authority  until  shortly  before  the  juvenile's  twenty- 
fourth  birthday.   If  the  juvenile  is  apprehended  and  tried  with  reasonable 
dispatch,  a  juvenile  would  ordinarily  not  be  subject  to  any  dispositional 
authority  beyond  her  twenty-first  birthday. 

The  Task  Force  and  IJA/ABA,  unlike  the  NAC,  do  provide  for  clear  time 
limitations  on  dispositions,  with  those  time  limits  being  dependent  on  the 
class  of  offense  for  which  the  juvenile  was  adjudicated.   Those  limitations 
are  discussed  in  #16. A,  "Dispositional  Alternatives,"  supra. 

Massachusetts  General  Law  provides  that  every  person  committed  to  the 
Department  of  Youth  Services  as  a  wayward  or  delinquent  child  shall  be 
discharged  before  reaching  his  eighteenth  birthday,  and  that  every  person 
committed  to  the  Department  subsequent  to  a  criminal  trial  shall  be  discharged 
when  he  reaches  his  twenty-first  birthday,  unless,  in  either  case,  the  Department 
petitions  the  committing  court  for  an  extension  of  commitment  for  the  reason  that 
the  person  is  "physically  dangerous  to  the  public  because  of  the  person's  mental 
or  physical  deficiency,  disorder,  or  abnormality."  Ch.  120,  s.  16,  s.  17.   The 
Department  can  reapply  for  further  extensions  every  two  years  in  the  case  of  ' 
persons  originally  committed  for  waywardness  or  delinquency,  and  every  five 
years  in  the  case  of  persons  originally  committed  subsequent  to  a  criminal 
conviction.   Ch.  120,  s.  19.   If  the  court  confirms  such  orders  there  is 
theoretically  no  limitation  on  how  long  the  Department  may  keep  a  person,  as 
long  as  such  person  meets  the  requirement  of  being  "physically  dangerous  to 
the  public." 

16. C:   DISPOSITIONAL  PROCEDURES 

All  three  sets  of  standards  have  numerous  provisions  relative  to  dispositional 
procedures.   The  IJA/ABA  has,  in  fact,  an  entire  volume  devoted  to  dispositional 
procedures.   The  provisions  of  the  standards  will  only  be  summarized  here. 

NAC  3.186  states  that  predisposition  investigative  services  should  be 
available  to  and  utilized  by  the  family  courts,  and  they  should  be  conducted 
by  the  agency  responsible  for  providing  supervisory  services  to  juveniles. 
NAC  3.187  states  that  predisposition  reports  should  contain  only  information 
essential  to  making  dispositional  decisions.   The  standard  goes  on  to  provide 
elaborate  guidelines  on  what  should  be  included  in  predisposition  reports.   NAC 
3.188  entitles  juveniles  subject  to  the  delinquency  jurisdiction  of  the  family 
courts  to  a  dispositional  hearing  separate  from  an  adjudicatory  hearing. 
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The  Task  Force,  in  standard  14.5,  states  that  dispositional  information 
should  be  gathered  by  representatives  of  the  state  acting  on  behalf  of  the 
family  court.   The  standard  goes  on  to  provide  detailed  guidelines  regarding 
timing,  questioning  the  juvenile,  the  information  base,  and  diagnostic 
commitments.   Task  Force  14.6  provides  that  no  dispositional  decision  should 
be  made  on  the  basis  of  facts  or  opinions  not  previously  disclosed  to  lawyers 
for  the  juvenile  and  the  state.   Task  Force  14.7  provides  for  a  full  dispositional 
hearing  and  provides  guidelines  for  the  conduct  of  the  hearing. 

Standards  2.2-2.5  of  the  IJA/ABA's  volume  on  Dispositional  Procedures 
provide  guidelines  for  the  acquisition  of  information,  the  composition  of  the 
information  base,  the  sharing  of  information,  and  the  introduction  of  dispo- 
sitional information  into  evidence  at  subsequent  proceedings.   Dispositional 
Procedures  5.1-5.4  provide  guidelines  regarding  predisposition  conference  and 
the  disposition  agreement.   Dispositional  Procedures  6.1-6.3  provide  guidelines 
regarding  the  conduct  of  a  dispositional  hearing. 

The  IJA/ABA  recommends  that  jurisdictions  experiment  with  the  use  of 
predisposition  conferences,  which  would  be  designed  to  elicit  such  information 
as  whether  any  controversy  on  dispositional  facts  will  require  the  production 
of  evidence;  whether  any  person  will  be  called  to  testify  at  the  dispositional 
hearing;  and  to  present  and  discuss  dispositional  alternatives  and,  whenever 
possible,  to  arrive  at  an  agreed  upon  disposition.   Any  such  agreement  should 
be  reduced  to  writing  and  provided  for  review  and  final  approval  before  the 
judge  who  has  ultimate  dispositional  authority. 

Massachusetts  General  Law  does  not  provide  for  dispositional  hearings 
separate  from  adjudicatory  hearings,  and  it  provides  no  specific  procedures  for 
the  making  of  the  dispositional  decision  by  the  juvenile  court.   Since  1948  the 
courts  have  had  only  the  power  to  place  the  case  on  file,  place  the  juvenile  with 
a  probation  officer,  or  commit  the  juvenile  to  the  custody  of  the  Department  of 
Youth  Services  (or  its  predecessor  agencies).   The  Department  itself  is  given 
the  authority  to  decide  on  placement  decisions  as  it  sees  fit. 

16.C.1:   PREDISPOSITION  INVESTIGATION 

Provisions  of  the  model  standards  with  regard  to  predisposition  investigations 
are  substantially  similar.   Compare  Task  Force  14.5,  NAC  3.187,  and  Dispositional 
Procedures  2.1-2.4.   Generally,  predisposition  investigation  should  not  be 
commenced  until  the  juvenile  has  been  adjudicated.   Before  questioning  a  juvenile, 
the  juvenile  should  be  informed  of  the  possible  dispositional  consequences. 
During  questioning  the  juvenile  should  be  allowed  to  consult  with  counsel  or 
with  a  parent,  guardian,  or  primary  caretaker.   The  voluntariness  of  statements 
should  be  assured.   The  information  base  should  include  all  information  regarding 
the  offense;  the  juvenile's  age  and  identity;  any  prior  record  of  adjudicated 
delinquency;  information  concerning  the  social  situation  and  personal  character- 
istics of  the  juvenile,  including  the  results  of  psychological  or  psychiatric 
testing;  the  juvenile's  feelings  and  attitudes  concerning  his  present  situation; 
and  any  statements  by  the  victim.   In  seeking  diagnostic  information,  any  sort 
of  confinement  should  be  used  as  a  last  resort. 
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These  standards  regarding  dispositional  information  are  designed  to  keep 
the  dispositional  process  entirely  separate  from  the  adjudicatory  process,  and 
to  guard  against  the  premature  disclosure  of  information  that  might  be  prejudicial 
at  the  adjudicatory  phase.   The  provisions  regarding  the  questioning  of  a  juvenile 
are  designed  to  minimize  coercion  and  to  maximize  the  juvenile's  awareness  of 
the  possible  consequences  of  providing  information.   The  standards  relative  to 
the  information  base  "reaffirms  the  principle  that  dispositional  information  is 
distinguishable  from  adjudicatory  information."  Commentary  to  Task  Force  14.5. 
The  provisions  regarding  commitment  for  diagnostic  examination  represent  "a 
modest  effort  to  insure  some  procedural  regularity  with  respect  to  the  right 
of  privacy  and,  because  institutionalization  is  employed,  the  deprivation  of 
liberty."  Id. 

Massachusetts  does  not  distinguish  between  preadjudicatory,  adjudicatory, 
and  dispositional  information.   Ch.  119,  s.  67  directs  the  probation  officer  to 
investigate  every  case  of  a  delinquent  child  and  make  a  report  regarding  the 
child's  character,  home,  school  record  and  previous  complaints.   The  Commonwealth 
also  provides  for  the  gathering  of  diagnostic  and  evaluative  information  by 
staff  of  the  Department  of  Youth  Services  after  a  juvenile  has  been  committed 
to  the  Department. 

16. C. 2:   NECESSITY  FOR  SEPARATE  DISPOSITIONAL  HEARING 

All  three  sets  of  standards  provide  for  the  holding  of  a  separate 
dispositional  hearing  once  an  adjudication  has  been  made.   Task  Force  14.7, 
NAC  3.188,   Dispositional  Procedures   6.3.   The  commentary  to  NAC  3.188  explains 
their  endorsement  of  a  bifurcated  adjudicatory  hearing  by  quoting  from  the 
President's  Commission  on  Law  Enforcement  and  Administration  of  Justice,  "Task 
Force  Report:   Juvenile  Delinquency  and  Youth  Crime,"  35  (1967): 

[Bifurcation  of  adjudicatory  and  dispositional  hearings]  makes 
possible  a  controlled  and  relatively  narrowly  focused  inquiry  into  the 
facts  of  the  alleged  conduct  at  adjudication  and  a  more  general  and 
searching  inquiry  into  the   factors  bearing  on  need  for  supervision 
at  disposition. . . . 

Although  there  is  some  variation,  all  three  sets  of  standards  require 
the  same  essential  procedures  and  due  process  safeguards  at  dispositional 
hearings.   These  include: 

1.  That  the  parties,  including  the  juvenile's  parents,  guardian,  or 
primary  caretaker  be  afforded  an  opportunity  to  present  evidence  in  the  form 
of  documents  and  witnesses; 

2.  That  the  parties  ought  to  have  a  right  to  examine  and  controvert  any 
written  evidence; 

3.  That  the  parties  ought  to  have  a  right  to  cross-examine  any  witnesses; 
and, 

4.  That  the  parties  ought  to  be  entitled  to  compulsory  process  for  the 
appearance  of  any  persons,  including  character  witnesses  and  any  persons  who 
have  prepared  a  report  which  is  to  be  utilized  at  the  disposition  hearing. 

The  commentary  to  Task  Force  14.7  notes  that  the  standard  embraces  the 
basic  due  process  components  of  a  right  to  notice  and  hearing.   The  commentary 
goes  on  to  note  that  a  California  court  has  held  that  a  right  to  a  dispositional 
hearing  is  basic,  and  that  its  denial  violates  due  process  and  constitutes 
prejudicial  error  [no  citation].   The  commentary  also  notes  that  "some  authorities" 
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have  interpreted  Kent  v.  United  States,  383  U.S.  541  (1966)  as  suggesting  that 
dispositional  decisions  in  the  juvenile  court  must  be  preceeded  by  a  hearing. 
The  Task  Force  commentary  finds  that  the  safeguards  and  procedures  mandated 
by  the  standard  are  an  essential  part  of  a  constitutionally  preferred  right 
to  a  hearing. 

Massachusetts,  as  mentioned  previously,  does  not  require  a  dispositional 
hearing  separate  from  the  adjudicatory  hearing. 

16. C. 3:   DISPOSITIONAL  INFORMATION 

Standards  regarding  information  appropriate  to  predisposition  investigations 
is  discussed  in  #16.0.1,  "Predisposition  Investigation."  Here  it  should  be  noted 
that  all  three  of  the  standards  advocate  for  the  collection  of  the  same  general 
information  prior  to  disposition.   As  a  general  statement  the  information 
collected  should  include: 

1.  Information  concerning  the  offense  itself,  including  any  aggravating 
or  mitigating  circumstances; 

2.  The  juvenile's  age  and  identity; 

3.  Any  prior  record  of  adjudication,  and  any  dispositions  thereof; 

4.  Information  concerning  the  social  situation  and  personal  characteristics 
of  the  juvenile,  including  the  results  of  psychological  or  psychiatric  testing; 
and, 

5.  A  statement  by  the  victim. 

The  NAC  would  also  include  information  as  to  the  juvenile's  feelings 
regarding  his  present  situation.   The  IJA/ABA  would  not  include  a  statement  by 
the  victim. 

16. C. 4:   REQUIREMENT  OF  FORMAL  FINDING 

The  NAC  has  no  standard  regaring  formal  findings  for  dispositions.   The 
Task  Force  and  the  IJA/ABA  do,  and  they  require  essentially  the  same  thing. 
Compare  Task  Force  14.8  and  Dispositional  Procedures  7.1.   These  include: 

1.  Specific  findings  on  all  controverted  issues  of  fact; 

2.  A  statement  for  the  record  (and  in  the  presence  of  the  juvenile)  of 
the  reasons  for  selecting  the  particular  disposition  and  the  objectives  sought 
to  be  achieved  thereby; 

3.  Where  the  disposition  is  custodial,  a  statement  for  the  record  of  the 
alternative  dispositions  which  were  explored  and  the  reasons  for  their  rejection; 
and, 

4.  A  statement  with  particularity  of  the  precise  terms  of  the  disposition 
imposed. 

The  IJA/ABA  would  also  require  the  court  to  advise  the  juvenile  and  his 
attorney  of  the  right  to  an  appeal,  and  of  the  procedure  to  be  followed  if  the 
juvenile  cannot  afford  the  cost  of  an  appeal. 

The  commentary  to  Task  Force  14.8  states  that  the  standard  is  designed  to 
improve  the  quality  of  justice  and  dispositional  decision  making.   The  court  is 
required  to  make  specific  findings  on  controverted  facts  and  to  provide  definite 
reasons  for  the  selection  of  a  particular  disposition  and  the  objectives  sought 
to  be  achieved  thereby.   The  standard  is  also  designed  to  facilitate  the  appellate 
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review  of  dispositions.   Finally,  the  commentary  notes  that  the  requirement  that 
the  judge  state  with  particularity  and  in  the  presence  of  the  juvenile  the 
reasons  for  and  the  objectives  of  the  selection  of  a  particular  dispositional 
alternative  is  consistent  with  "a  writer's  recent  statement  that  the  due  process 
clause  of  the  Federal  Constitution  should  be  construed  as  requiring  that  each 
sentencing  decision  be  accompanied  by  a  written  statement  of  reasons  for  the 
sentence  and  the  supporting  facts  relied  thereon  [no  citations]." 

Massachusetts  has  no  requirements  relative  to  formal  findings  in  the 
selection  of  a  dispositional  alternative. 

16. D:   TIME  FRAMES  FOR  DISPOSITION 

All  three  sets  of  standards  allow  a  maximum  time  of  fifteen  days  between 
the  adjudication  hearing  and  the  dispositional  hearing.   NAC  3.161(g),  Task  Force 
12. 1(3) (a),  Court  Organization  3.3(C). 

16. E:   MODIFICATION  OF  DISPOSITIONAL  ORDER 

All  three  sets  of  standards  allow  a  reduction  of  the  disposition  under 
certain  circumstances.   Task  Force  14.21,  NAC  3.189,  Corrections  Administration 
5.1,  Dispositions  5.1-5.3.   All  three  standards  would  allow  a  petition  for  the 
reduction  of  sentence  on  the  motion  of  a  juvenile,  his  or  her  parents,  guardian 
or  primary  caretaker,  or  the  corrections  agency,  or  by  the  court  on  its  own 
motion.   All  three  would  allow  reduction  for  essentially  the  same  reasons: 
(1)  Because  the  disposition  is  inequitable;  (2)  because  the  proper  services  were 
not  provided;  and  (3)  because  of  good  behavior  on  the  part  of  the  juvenile.   The 
NAC  would  also  allow  for  reduction  based  on  delegated  discretion,  meaning  that 
the  correctional  agency  may  be  authorized  to  reduce  the  disposition  of  its  own 
accord  without  applying  for  judicial  approval.   The  NAC  would  not  allow  for 
reductions  because  services  were  not  provided  or  because  of  good  behavior,  but 
would  allow  reductions  for  "changed  circumstances."  The  Task  Force  and  IJA/ABA 
both  agree  that  the  reasons  for  concluding  that  a  disposition  was  inequitably 
imposed  include: 

1.  That  it  exceeds  the  statutory  minimum; 

2.  That  it  was  imposed  in  an  illegal  manner; 

3.  That  it  is  inappropriate  in  light  of  newly  discovered  evidence; 

4.  That  it  is  unduly  severe  when  compared  with  dispositions  given  by  the 
same  or  other  courts  for  similar  offenses; 

5.  That  changes  have  occurred  in  the  juvenile's  home  situation;  or, 

6.  That  the  objectives  of  the  original  order  have  been  achieved. 

The  commentary  to  Task  Force  14.21  states  that  a  primary  goal  of  the 
standard  is  to  reduce  sentencing  inequality.   Quoting  from  the  National  Advisory 
Committee  Standards  on  Criminal  Justice  Standards  and  Goals,  the  commentary 
notes: 

An  offender  who  believes  he  has  been  sentenced  unfairly  in  relation 
to  other  offenders  will  not  be  receptive  to  reformative  efforts  on 
his  behalf. 
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16. F:   ENFORCEMENT  OF  DISPOSITIONAL  ORDERS 

All  three  sets  of  standards  provide  for  the  enforcement  of  dispositional 
orders  where  the  juvenile  has  willfully  failed  to  comply.   Task  Force  14.22, 
NAC  3.1810,  Dispositions  5.4.   These  provisions  follow  from  the  unspoken 
assumption  that  dispositional  orders  must  be  enforceable  to  be  effective.   All 
three  standards  provide  that  enforcement  can  only  be  subsequent  to  a  petition 
by  the  corrections  agency  to  the  committing  court,  and  all  three  provide  for 
the  following  enforcement  alternatives: 

1.  Warning  and  order  to  comply. 

2.  Modification  or  imposition  of  additional  conditions.  .  This  enforcement 
option  should  be  used  only  when  warnings  are  deemed  insufficient  to  effectuate 
compliance. 

3.  Imposition  of  a  more  severe  disposition.   This  enforcement  option 
should  be  used  only  when  there  are  "no  permissible  conditions  reasonably 
calculated  to  induce  compliance."   In  keeping  with  the  philosophy  of  "least 
restrictive  alternative"  the  new  disposition  imposed  should  be  the  next  most 
severe  category  of  disposition. 

The  Task  Force  and  IJA/ABA  also  provide  that  when  conduct  that  constitutes 
a  willful  failure  to  comply  is  also  a  separate  delinquent  act,  prosecution  for 
the  new  delinquent  act  is  preferable  to  modification  of  the  existing  order.   The 
idea  behind  requiring  prosecution  is  to  provide  the  juvenile  with  maximum 
procedural  fairness  and  thereby  assure  that  justice  is  served. 

16. G:   LEAST  RESTRICTIVE  ALTERNATIVE 

All  three  sets  of  standards  endorse  the  "least  restrictive  alternative" 
doctrine.   NAC  3.182,  Task  Force  14.4,  Dispositions  2.1.   The  doctrine  is  grounded 
in  a  "penal  humanitarianism,"  which  asserts  that  the  penal  system  should  cause  a 
minimum  amount  of  suffering  in  its  attempts  to  achieve  its  aims.   While  the  IJA/ABA 
standard  does  not  endorse  an  absolute  standard  for  least  drastic  alternative,  it 
does  mandate  that  the  burden  of  persuading  the  court  that  less  severe  sentencing 
alternatives  would  be  inappropriate  rests  with  the  state,  and  not  the  juvenile. 

The  commentary  to  Dispositions  2.1  also  notes  that  the  drafters  of  the 
standards  have  considered  the  provision  of  legislatively  mandated  minimum 
dispositions  as  "inappropriate  for  juveniles."   The  commentary  does  note  that 
the  arguments  in  favor  of  legislatively  mandated  minimum  dispositions  include 
(1)  that  they  tend  to  reduce  crime  through  the  deterrent  effect  of  mandatory 
sentencing,  (2)  that  they  give  the  legislature  more  discretionary  authority  in 
sentencing  and  correctional  decision  making,  and  (3)  that  they  reduce  inequities 
in  sentences  imposed  by  different  courts. 

17.   APPEAL 

—  ■■  a 

17. A:   APPELLATE  COURT  STRUCTURE 

All  three  sets  of  standards  agree  that  appeal  of  the  final  judgments  of 
the  juvenile  court  should  go  to  the  same  court  that  reviews  the  decisions  of  the 
highest  court  of  general  trial  jurisdiction.   Appeals  and  Collateral  Review  ("Appeals") 
1.1(B),  Commentary  to  Task  Force  13.8,  Commentary  to  NAC  3.191.   The  commentary  to 
Appeals  1.1(B)  states,  in  reference  to  the  standard,  that  "such  a  structure  is  in 
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keeping  with  the  general  intent  of  the  standards  to  elevate  juvenile  courts 
in  those  areas  where  they  are  not  now  co-equal  with  the  highest  courts  of 
general  trial  jurisdiction,  and  [it]  eliminates  a  wasteful  duplication  of 
facilities  and  effort." 

Massachusetts  provides  for  appeals  to  de  novo  jury  sessions  within  the 
district  court  or  juvenile  court  departments.   Appeals  therefore  go  to  internal 
appeals  sessions  within  those  departments.   Notice  that  this  avenue  of  appeals 
is  substantially  different  than  that  of  final  judgments  of  the  district  or 
superior  courts  of  Massachusetts,  appeals  from  which  go  (in  either  case)  to  the 
Massachusetts  Court  of  Appeals.   Appeals  from  the  final  judgments  of  district 
or  superior  courts  are  not  de  novo,  but  involve  only  an  examination  of  the 
proper  application  of  Massachusetts  law.   All  three  sets  of  standards  advocate 
against  the  use  of  de  novo  appeals  from  final  judgments  of  the  juvenile  court. 

17. B:   APPELLATE  COURT  PROCEDURE 

None  of  the  standards  set  out  specific  procedures  for  appeal.   Issues  such 
as  scope,  notice,  and  time  frames  are  set  out  in  other  sections  of  this  analysis. 
It  should  be  noted  here  only  that  the  NAC  and  the  Task  Force  would  allow  the 
juvenile  to  appeal  the  final  order  of  a  juvenile  court  in  any  case,  and  would 
allow  the  state  to  appeal  under  specific  circumstances  (discussed  in  #17. E,  infra). 
Task  Force  13.8,  NAC  3.191.   The  IJA/ABA  would  also  allow  a  juvenile's  parents, 
custodian,  or  guardian  to  file  an  appeal.   Appeals  2.2.   The  NAC  makes  specific 
provisions  for  interlocutory  appeal,  providing  that  juveniles  should  be  able  to 
appeal  interlocutory  orders  that  impose  significant  restraints  on  their  liberty, 
and  that  appeals  of  other  interlocutory  orders  should  be  permitted  by  leave  of 
the  appropriate  appellate  court. 

The  Massachusetts  delinquency  statutes  have  no  provisions  relative  to 
interlocutory  appeal.   Massachusetts  does  however  provide  that  an  appeal  may 
be  made  at  the  time  of  the  adjudication  or  at  the  time  of  the  order  of  commitment 
or  sentence.   Ch.  119,  s.  56. 

17. C:   NOTICE  OF  APPEAL 

Only  the  IJA/ABA  has  a  standard  relative  to  notice  of  appeal.    That 
standard  provides  that  the  juvenile  court  judge  has  a  duty  to  inform  the  parties, 
immediately  after  judgment  and  disposition,  orally  and  in  writing,  of  the  right 
to  appeal  and  the  time  limits  and  ancillary  rights  that  go  along  with  the  right 
to  appeal. 

Massachusetts  General  Law  provides  that  a  juvenile  should  be  notified  of 
his  right  to  appeal  both  at  the  time  of  adjudication,  and  at  the  time  of  the 
order  of  commitment  or  sentence. 

17. D:   SCOPE  OF  APPEAL 

All  three  sets  of  standards  agree  that  appeals  should  not  be  de  novo 
proceedings,  but  should  confine  themselves  to  a  review  of  the  lower  courts' 
application  of  law.   Commentary  to  Task  Force  13.8,  Commentary  to  NAC  3.191, 
Appeals  1.1(A).   Massachusetts,  by  contrast,  provides  for  de  novo  jury  trials 
on  appeal  if  a  jury  trial  has  been  waived  in  the  first  instance.   Ch.  119,  s.  56. 
Massachusetts  further  provides  a  system  of  appellate  review  for  questions  of  law, 
such  provisions  are  applicable  to  juvenile  sessions  even  though  they  are  not 
found  specifically  in  the  delinquency  statutes.   The  standards  do  provide  for 
such  avenues  of  appeal  as  part  of  their  attempt  to  elevate  juvenile  courts  to 


-97- 


the  same  status  as  courts  of  general  trial  jurisdiction. 

The  IJA/ABA  also  provides  a  standard  on  what  constitutes  a  final  order. 
Appeals  2.1  provides  that  for  the  purposes  of  reviewability,  a  final  order 
includes: 

1.  Any  order  finding  an  absence  of  jurisdiction; 

2.  Any  order  transferring  jurisdiction  from  a  juvenile  court  to  another 
court; 

3.  Any  order  finding  a  juvenile  to  be  delinquent  in  which  no  disposition 
is  made  within  sixty  days,  or  where  disposition  is  to  be  extensively  deferred 
(except  when  the  juvenile  requests  that  such  order  not  become  final);  and, 

4.  Any  order  of  disposition  after  adjudication. 

The  commentary  to  Appeals  2.1  indicates  that  this  standard  also  is  designed 
to  promote  the  coequal  status  of  the  juvenile  courts  with  other  courts.   The 
commentary  notes  that  the  final  orders  suggested  by  the  standard  parallels  those 
of  the  adult  civil  and  criminal  courts. 

17. E:   CASES  IN  WHICH  THE  STATE  MAY  APPEAL 

The  IJA/ABA  and  NAC  provide  for  essentially  the  same  conditions  under  which 
the  state  may  appeal.   Compare  Appeals  2.2,  NAC  3.191.   The  Task  Force  provides 
no  standards.   As  recommended  by  the  IJA/ABA  and  NAC,  the  state  may  appeal  the 
following  types  of  orders: 

1.  Orders  that  declare  a  statute  unconstitutional; 

2.  Orders  that  dismiss  a  case  on  such  grounds  as  double  jeopardy,  failure 
to  comply  with  specified  time  limits,  or  failure  of  the  petition  to  state  a  cause 
of  action; 

3.  Orders  that,  by  supressing  state  evidence,  are  likely  to  result  in  the 
dismissal  of  a  case;  or, 

4.  Orders  that  deny  transfer  of  the  case  to  a  court  of  general  jurisdiction. 

Both  the  NAC  and  IJA/ABA  standards  would  grant  the  state  broad  rights  of 
appeal  in  neglect  and  abuse  or  other  civil  cases  to  which  the  state  is  a  party. 
As  noted,  both  sets  of  standards  would  provide  the  state  with  very  circumscribed 
rights  of  appeal  in  delinquency  cases.   The  difference   is  based  on  the 
traditional  civil-criminal  distinction.   Historically  the  state  was  granted  no 
common  law  right  of  appeal  in  criminal  cases,  and  whatever  right  of  appeal  was 
granted  had  to  be  granted  through  express  statutory  authority.   By  contrast,  the 
state  has  always  had  liberal  rights  of  appeal  in  civil  cases.   Both  the  NAC  and 
IJA/ABA  take  the  position  that  delinquency  proceedings  are  more  in  the  nature 
of  criminal  than  civil  proceedings,  and  that  appeal  by  the  state  in  delinquency 
proceedings  should  be  limited  in  much  the  same  manner  as  it  is  in  criminal 
proceedings.   The  NAC  would  also  allow  the  same  limited  rights  of  appeal  in 
proceedings  for  noncriminal  misbehavior  as  in  those  of  delinquency.   The  IJA/ABA 
takes  no  position  on  rights  of  appeal  in  proceedings  for  noncriminal  misbehavior 
because  the  IJA/ABA  would  not  allow  such  proceedings  in  the  first  place. 
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17. F:   DUE  PROCESS  RIGHTS  ON  APPEAL 

The  only  due  process  rights  which  are  discussed  by  the  standards  are  the 
rights  to  notice  of  the  appeal  and  the  right  to  counsel  and  transcripts  on 
appeal.   All  the  standards  require  notice  of  the  right  to  appeal,  and  all  of  them 
require  the  right  to  counsel  and  transcripts  on  appeal.   NAC  3.191,  Task  Force 
13.8,  16.7,  Appeals  3.1-3.3.   All  three  also  require  that  transcripts  be  provided 
free  of  charge  in  those  cases  where  a  juvenile  cannot  afford  themc   As  explained 
by  the  commentary  to  NAC  3.192,  the  standard  "sets  forth  the  ancillary  rights 
required  to  effectuate  the  right  to  appeal." 

17. G:   TIME  FRAMES  FOR  APPEAL 

Both  the  NAC  and  the  Task  Force  would  provide  the  following  time  frames 
for  appeal: 

1.  In  cases  of  interlocutory  appeals,  thirty  calendar  days  from  the 
filing  of  the  appeal  to  the  decision; 

2.  In  cases  of  appeals  from  final  orders,  ninety  calendar  days  from  the 
filing  of  the  appeal  until  the  decision. 

Task  Force  12.1,  NAC  3.161.   The  Task  Force  starts  the  time  limitation 
running  not  with  the  filing  of  the  appeal  but  with  the  date  of  the  trial  court 
decision. 

17. H:   STAY  OF  ORDER  AND  RELEASE  PENDING  APPEAL 

Only  the  IJA/ABA  has  standards  relative  to  the  stay  of  an  order  and  release 
pending  appeal. 

The  IJA/ABA,  in  the  volume  on  Appeals  and  Collateral  Review,  provides  as 
follows:   The  initiation  of  an  appeal  should  not  automatically  operate  to  stay 
an  order  of  the  juvenile  court  (Appeals  5.1).   However,  any  party  may,  after 
filing  an  appeal,  request  the  court  to  stay  the  order  and  release  the  juvenile 
on  appeal  (Appeals  5.2).   Upon  the  filing  of  an  appeal,  the  release  of  the 
appellant,  with  or  without  conditions,  should  issue  in  every  case  unless  the 
court  orders  otherwise.   (Appeals  5.3).   An  order  of  interim  detention  should 
be  permitted  only  when  the  disposition  imposed  (or  most  likely  to  be  imposed) 
includes  some  form  of  secure  incarceration,  and  the  court  finds  either  of  the 
following  on  the  record: 

1.  That  the  juvenile  "would"  flee  the  jurisdiction  or  not  appeal  before 
any  court  for  further  proceedings  during  the  pendency  of  the  appeal; 

2.  That  there  is  a  substantial  probability  that  the  juvenile  would  engage 
in  serious  violence  prior  to  the  resolution  of  the  appeal. 

In  those  cases  in  which  a  stay  of  judgment  or  disposition  or  release 
pending  appeal  is  denied,  the  appellate  court  should  afford  the  appeal  the 
speediest  treatment  possible  (Appeals  5.5). 

As  the  commentary  to  Interim  Status  7.13  notes  (Interim  Status  7.13  is 
incorporated  by  reference  in  Appeals  5.3),  detention  pending  appeal  must  be 
balanced  between  competing  interests: 

"The  possibility  of  violence  during  a  period  of  release  may  be  more 
readily  considered,  but  detention  must  also  be  based  on  the  likelihood 
that  the  disposition  will  include  incarceration.   Any  other  rule  would 
permit  a  wholly  illogical  use  of  detention." 
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The  Massachusetts  delinquency  statutes  do  not  have  any  provisions  relative 
to  the  stay  of  judgment  or  disposition  and  release  pending  appeal. 

18.   CRIMINAL  PROCEEDINGS 

The  model  standards  basically  have  no  provisions  relative  to  criminal 
proceedings.   Standards  regarding  transfer  for  criminal  prosecution  have  been 
discussed  previously  in  this  analysis.   In  consequence,  the  materials  here 
will  mostly  summarize  the  Massachusetts  provisions  on  criminal  proceedings. 

18. A:   ACCEPTANCE  OF  CRIMINAL  JURISDICTION 

The  provisions  of  Massachusetts  and  the  model  standards  relative  to  the 
acceptance  of  criminal  jurisdiction  are  discussed  in  #3.G,  "Waiver  of  Jurisdiction, 

18. B:   COURT  STRUCTURE 

Massachusetts  appears  to  provide  that  all  juveniles  transferred  for 
criminal  prosecution  will  have  their  cases  heard  before  the  superior  court, 
regardless  of  whether  the  alleged  offense  was  a  felony  or  a  misdemeanor,  or 
indictable  or  nonindictable.   This  is  in  contrast  to  the  selection  of  courts  for 
the  trial  of  adult  offenders  in  Massachusetts:   adults  are  tried  before  a  district 
court  if  they  are  accused  of  a  nonindictable  offense  and  before  a  superior  court 
if  they  are  accused  of  an  indictable  offense  ,   with  certain  offenses  allowing  for 
concurrent  jurisdiction. 

The  model  standards  have  no  provisions. 

18. C:   ADJUDICATORY  ALTERNATIVES  IN  CRIMINAL  PROCEEDINGS 

Massachusetts  General  Law,  Ch.  119,  s.  83,  provides  that  for  juveniles  under 
the  age  of  eighteen  the  superior  court  may,  in  its  discretion,  adjudicate  a 
juvenile  delinquent  instead  of  convicting  him  in  criminal  proceedings.   If  such 
a  juvenile  is  adjudicated  delinquent,  the  superior  court  may  make  whatever 
disposition  a  district  or  juvenile  court  could  make  of  a  delinquent  child. 


The  model  standards  have  no  provisions. 

18. D:   DISPOSITIONAL  ALTERNATIVES  IN  CRIMINAL  PROCEEDINGS 

Massachusetts  General  Law,  Ch.  119,  s.  83  provides  that  upon  conviction 
in  criminal  proceedings,  a  juvenile  bound  over  for  trial  from  the  juvenile  courts 
may  be  sentenced  to  such  punishment  as  is  provided  for  the  offense,  or  placed  on 
probation  with  or  without  a  suspended  sentence. 

The  model  standards  have  no  provisions. 

18. E:   APPEAL  OF  CRIMINAL  ADJUDICATION 

Neither  the  model  standards  nor  Massachusetts  delinquency  law  has  any 
provisions  relative  to  the  appeal  of  criminal  adjudications  for  juveniles. 
Presumably,  appeals  of  criminal  adjudications  are  handled  in  the  same  manner 
as  for  adults. 


-100- 


19.   COMMITMENT  AND  REHABILITATION 

The  model  standards  have  generated  a  great  number  of  provisions  on 
commitment  and  rehabilitation,  and  their  contents  and  organization  are 
substantially  divergent.   A  fair  number  of  standards  are  not  germane  to  a 
revision  of  the  juvenile  code.   Consequently,  the  provisions  on  commitment 
and  rehabilitation  will  be  reproduced  here  with  relative  brevity. 

There  are  some  general  principles  which  underlie  most  of  the  correctional 
provisions  of  all  three  sets  of  standards.   Standard  1.1  of  the  IJA/ABA's  volume 
on  Corrections  Administration  ("Corrections")  states  that  the  "central  purposes" 
of  corrections  administration  are  "the  protection  of  the  public,  the  provision 
of  a  safe,  human,  caring  environment,  and  access  to  required  services  for 
juveniles."   In  Corrections  1.2  the  IJA/ABA  articulates  five  general  principals 
governing  the  administration  of  juvenile  corrections.   They  are:   (1)  control 
and  care;  (2)  least  possible  restriction  of  liberty;  (3)  fairness  and  legal 
rights;  (4)  accountability;  and  (5)  minimization  of  the  scope  of  juvenile 
corrections.   Under  control  and  care  the  standard  specifies  that  "[t]he 
administration  of  programs  for  adjudicated  juveniles  should  provide  for  the 
degree  of  control  required  for  public  protection,  as  determined  by  the  court, 
and  a  safe,  human,  caring  environment  that  will  provide  for  normal  growth  and 
development." 

The  commentary  to  Corrections  1.1  amplifies  the  standard  with  the 
following  paragraph: 

"It  is,  however,  important  to  emphasize  the  context  within  which  the 
administration  of  juvenile  corrections  is  located,  as  determined  by 
other  volumes  of  the  [IJA/ABA].   These  volumes  have  located  responsibility 
for  the  determination  of  the  nature  of  disposition  with  the  courts  and  not 
with  the  agency  responsible  for  the  administration  of  juvenile  corrections. 
•  The  [volumes  on  Sanctions  and  Dispositions]  explicitly  require  that 
dispositional  responsibility  reside  with  the  court,  [as  they]  provide  a 
rationale  and  structure  for  the  court's  sentencing  task.   As  a  consequence, 
significant  limitations  are  placed  on  the  discretion  of  agencies  responsible 
for  the  administration  of  juvenile  corrections." 

The  commentary  to  Corrections  1.2  makes  the  following  clarifying  explanations; 

"The  administration  of  juvenile  corrections  involves  the  dual  task  of 
providing  the  degree  of  control  determined  by  the  type  of  disposition 
and  ensuring  a  safe,  human,  caring  environment  for  adjudicated  juveniles. 
Public  protection  from  juvenile  crime  should  be  explicitly  acknowledged 
as  a  legitimate  and  central  purpose  of  the  juvenile  justice  process. 
Controls  imposed  on  juveniles  should  be  explicit  and  not  disguised  or 
confused  with  offers  of  help. 

a 

At  the  same  time,  the  corrections  agency  has  the  obligation  to 
provide  the  juvenile  with  a  safe,  human,  caring  environment ...  The  standards 
recognize  a  right  to  normal  growth  and  development.   Further,  the  standards 
impose  the  related  requirement  that  all  juveniles  under  correctional  super- 
vision have  a  right  of  access  to  certain  services." 

The  standards  also  hold  that  the  administration  of  juvenile  corrections 
should  in  no  way  deprive  any  adjudicated  juvenile  of  his  or  her  civil  rights, 
and  should  adhere  at  all  times  to  fair  procedures. 


-101- 


Flnally,  these  standards  assume  that  the  scope  of  juvenile  corrections  can 
become  so  wide  as  to  be  counterproductive.   It  "holds  that  it  is  the  goal  of  the 
juvenile  justice  system  and  the  responsibility  of  juvenile  corrections  adminis- 
trators to  ensure  that  there  are  as  few  juveniles  in  correctional  programs  as 
possible,  that  the  least  possible  intervention  in  the  lives  of  juveniles  occurs, 
and  that  the  widest  possible  range  of  program  options  is  available  to  the 
corrections  agency. 

In  elaborating  on  the  notion  of  "safe,  human,  caring  environment," 
Corrections  4.9(B)  states  that  the  components  of  a  safe,  caring,  human  environment 
includes  the  provisions  of  opportunities  for  juveniles  to  enhance  individuality 
and  self-respect;  enjoy  privacy;  develop  intellectual  and  vocational  abilities; 
retain  family  and  other  personal  ties;  express  cultural  identity;  relate  and 
socialize  with  peers  of  both  sexes;  practice  religious  beliefs;  explore 
political,  social,  and  philosophical  ideas;  receive  medical  and  dental  care, 
including  birth  control  advice  and  services;  have  a  choice  of  recreational 
activities;  and  be  safe  from  physical  and  psychological  attack  and  abuse. 

The  Task  Force  in  19.1  states  that  "[t]he  purposes  of  juvenile  corrections 
are  to  protect  society,  carry  out  the  dispositional  orders  of  the  family  court, 
and  plan,  develop,  and  operate  the  necessary  correctional  programs  and  services. 

These  purposes  should  be  carried  out  through  means  that  are  fair  and  just; 
that  recognize  the  unique  physical,  psychological,  and  social  characteristics 
and  needs  of  juveniles;  and  that  give  juveniles  access  to  opportunities  for 
normal  growth  and  development." 

The  commentary  to  Task  Force  19.1  makes  the  following  clarifying  remarks: 

"The  protection  of  the  public  is  most  enhanced  when  juvenile  corrections 
maintain  the  integrity  of  the  substantive  law  prescribing  illegal 
behavior  and  develop  juveniles'  individual  responsibility  for  lawful 
behavior  through  programs  of  reeducation.   To  secure  these  objectives, 
the  juvenile  corrections  system  should  be  given  the  responsibility  for 
carrying  out  the  dispositional  orders  of  the  family  court. 

Instinct  and  experience  suggest  that  individuals  are  deterred  from  illegal 
behavior  by  the  fear  of  apprehension  and  punishment,  but  to  date  social 
scientists  have  found  it  difficult  to  provide  quantitative  evidence  to 
support  this  assumption.   This  standard  recognizes  the  value  of  deterrence 
but  rejects  deterrence  as  the  sole  or  fundamental  purpose  of  juvenile 
corrections.   A  correctional  system  for  juveniles  should  be  future-oriented 
and  should  attempt  to  promote  the  development  of  individual  responsibility 
for  lawful  behavior  by  adjudicated  juveniles  by  providing  opportunities 
for  their  personal  and  social  growth. 

Fundamental  to  this  standard  is  the  need  for  the  system  to  operate  fairly 
and  equitably  and  insure  that  those  who  are  affected  by  correctional 
programs  see  them  as  fair  and  equitable." 

The  NAC  does  not  provide  any  general  statements  on  the  philosophy  which 
underlies  its  standards  relative  to  commitment  and  rehabilitation. 

Looking  at  the  statements  of  the  Task  Force  and  the  IJA/ABA  together  there 
are  four  central  themes  which  they  have  in  common:   first,  there  is  the  notion 
that  the  protection  of  the  public  is  a  legitimate  and  central  concern  of  juvenile 
corrections.   Not  only  is  protection  of  the  public  accomplished  by  placing  the 
juvenile  in  the  custody  of  a  correctional  institution,  but  it  may  be  accomplished 
through  the  deterrence  value  of  enforcing  the  criminal  laws  against  juveniles. 
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Second>  there  is  the  notion  that  the  courts,  and  not  juvenile  agencies, 
should  have  responsibility  over  determining  the  duration  and  the  condition  of 
juvenile  sentences.   Juvenile  correctional  agencies  should  not  be  able  to  act 
on  their  own  discretion  to  reduce  the  duration  or  lighten  the  conditions  of 
any  court-imposed  juvenile  disposition.   The  reasoning  here  is  that  the 
standards  provide  elaborate  sentencing  guidelines  to  the  juvenile  courts, 
sufficiently  so  that  judgments  made  by  the  courts  should  not  be  undermined  by 
discretionary  decisions  on  the  part  of  the  juvenile  correctional  agency. 

Third,  there  is  the  notion  that  juveniles  should  be  treated  justly  and 
fairly,  and  that  they  should  maintain  all  of  their  civil  rights  which  are  not 
directly  affected  by  the  disposition.   The  maintenance  of  civil  rights  is 
justified  (1)  in  that  delinquency  proceedings  are  still  in  theory  civil 
proceedings  (disposition  under  which  does  not  allow  for  qualification  of  civil 
rights  to  the  same  degree  that  disposition  under  criminal  proceedings  does) , 
and  (2)  in  that  just  and  fair  treatment  encourages  respect  for  the  system  and 
is  an  inherent  part  of  the  rehabilitory  or  reintegrative  process. 

Fourth,  there  is  the  notion,  derived  from  a  spirit  of  "correctional 
humanism,"  that  the  juvenile  justice  system  should  in  all  cases  employ  the  least 
restrictive  alternative  that  will  nontheless  be  effective.   Notice  that  the 
IJA/ABA's  concept  of  a  "safe,  human,  caring  environment"  is  grounded  in  a 
spirit  of  correctional  humanism  as  well. 

19. A:   INSTRUCTION  AND  TRAINING 

The  IJA/ABA  provides  no  specific  standards  relative  to  instruction  and 
training,  although  they  do  provide  standards  on  necessary  services  (see  #19. D, 
infra).   The  NAC  and  the  Task  Force  make  clear  that  juveniles  are  entitled  to 
minimum  educational  services.   NAC  4.216,  4.2161-4.2163,  Task  Force  24.5,  24.7, 
24.8.   The  NAC  in  particular  identifies  academic  education,  vocational  education, 
and  special  education  as  services  to  which  committed  juveniles  are  entitled. 
Regarding  academic  education,  the  NAC  notes  that  the  academic  program  and 
curriculum  should  be  substantially  equivalent  to  that  of  the  public  schools, 
and  the  state  should  award  transfer  credits  and  provide  for  diplomas  for  those 
juveniles  who  satisfy  the  requirements  for  graduation.   Additionally,  the  NAC 
provides  particular  guidelines  on  the  curriculum  for  vocational  education 
programs  and  on  which  juveniles  should  be  entitled  to  special  educational 
services. 

Massachusetts  General  Law  states  in  Ch.  120,  s.  4,  that  "the  purpose... 
of  all  education,  employment,  training,  discipline,  recreation,  and  other 
activities  carried  on  in  the  institutions  shall  be  to  restore  and  build  up 
the  self-respect  and  self-reliance  of  the  children  lodged  therein  and  to 
qualify  them  for  good  citizenship  and  honorable  employment."   Ch.  18A,  s.  7, 
established  the  Bureau  of  Education  within  the  Department  of  Youth  Services, 
and  provides  that,  inter  alia,  the  Bureau  will  be  responsible  for  establishing 
and  maintaining  academic  and  vocational  programs  and  curriculum  development 
plans. 

19. B:   DIAGNOSTIC  SERVICES 

The  IJA/ABA  provides  no  standards  specific  to  diagnostic  services.   The 
Task  Force  has  a  standard  requiring  assessment  of  each  adjudicated  juvenile  in 
terms  of  educational,  vocational,  and  personal  needs.   Task  Force  24.6.   The  NAC 
provides  that  the  bulk  of  psychiatric  services  ought  to  be  used  for  diagnosis 
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and  for  the  training  of  staff  who  have  daily  contact  with  juveniles.   NAC  2.174. 
Individual  therapy  should  be  provided  only  if  approved  by  the  juvenile's 
assessment  team  and  included  in  the  juvenile's  treatment  plan. 

Massachusetts  provides  in  Ch.  120,  s.  5  for  the  examination  and  periodic 
re-examination  of  all  children  under  the  control  of  the  Department  of  Youth 
Services.   The  section  also  provides  that  failure  of  the  Department  to  reexamine 
a  juvenile  within  one  year  of  the  last  examination  entitles  the  juvenile  to 
petition  the  committing  court  for  an  order  of  discharge,  which  must  be  granted 
unless  the  Department  can  satisfy  the  court  of  the  necessity  for  further  control. 
Ch.  18A,  s.  5,  provides  that  the  Bureau  of  Clinical  Services  has  responsibility 
for  providing  the  diagnostic  services  of  the  Department. 

19. C:  REHABILITATIVE  SERVICES 

The  IJA/ABA  provides  no  specific  standards  on  rehabilitative  services. 

The  Task  Force  would  insist  on  the  following  rehabilitative  services: 
individual  counseling,  community  group  counseling,  small  group  counseling, 
drug  abuse  programs,  religious  services,  and  student  government.   Task  Force 
24.11.   The  NAC  would  insist  on  the  provosion  of  group  therapy,  mental  health 
services,  and  "semi-autonomous  living  units."  NAC  4.215-4.2152,  4.217.   Semi- 
autonomous  living  units  would  be  living  units  within  a  training  school  which 
emphasized  a  particular  treatment  modality. 

19. D:   SERVICE  REQUIREMENTS  FOR  COMMITTED  YOUTH 

The  standards  are  relatively  imprecise  in  delineating  what  minimum  service 
requirements  they  would  insist  upon.   The  Task  Force  provides  no  standards 
specific  to  the  subject.   The  IJA/ABA  provides  in  Corrections  4.10  that  the 
statewide  department  should  "ensure  that  adjudicated  juveniles  have  access  to 
those  services  that  are  required  for  their  individual  needs."  Moreover,  the 
department  should  "ensure  that  adjudicated  juveniles  obtain  those  services 
that  nonadjudicated  juveniles  have  an  obligation  to  receive."   Services  which 
the  department  must  provide  include  "services  necessary  to  prevent  clear  harm 
to  physical  health,"  and  "services  mandated  by  the  court  as  a  condition  of 
nonresidential  disposition." 

The  NAC  sets  forth  different  service  requirements  for  varying  residential 
and  nonresidential  treatment  programs.   NAC  4.213,  4.223,  4.233,  4.252,  4.263. 
The  requirements  for  training  schools  are  the  most  rigorous,  and  include  the 
specific  individual  and  group  counseling,  educational,  health  and  mental  health, 
and  recreational  services  delineated  in  standards  4.213-4.218.   Group  homes  also 
have  a  high  level  of  service  requirements  including  shelter,  food,  recreation, 
temporary  financial  assistance,  individual  and  group  counseling,  and  access  to 
medical,  psychiatric,  and  dental  care,  vocational  training,  and  employment 
placing  and  academic  upgrading.   Camps  and  ranches  should  offer  primarily  a 
work-oriented  treatment  plan,  counseling  and  educational  services,  and  access  to 
medical  and  dental  care.   Individual  psychotherapeutic  services  need  not  be 
provided  at  camps  because  juveniles  in  need  of  such  services  should  be  treated 
at  other  facilities.   Juveniles  in  foster  homes  should  be  provided  with  access 
to  schools,  recreation,  and  special  resources  such  as  medical  clinics,  and  with 
high  quality  social  work  in  relation  to  problems  of  planning  and  adjustment. 
Juveniles  in  detention  should  be  provided  with  educational,  medical,  recreational, 
and  other  services  appropriate  to  their  need,  but  should  not  be  provided  with 
treatment  services  per  se. 


-104- 


Massachusetts  law  provides  that  the  Department  of  Youth  Services  shall 
be  responsible  for:   community  services  for  the  prevention  of  juvenile  delin- 
quency and  services  for  the  study,  diagnosis,  care,  and  treatment  (including 
physical  and  mental  health  and  social  services,  education,  training,  and 
rehabilitation)  of  all  juveniles  referred  or  committed.   Ch.  18A,  s.  2„   The 
Department  must  examine  and  periodically  reexamine  all  persons  within  its 
controls  and  the  Department  "may"  provide  such  medical  or  psychiatric  treatment 
as  necessary.   Ch.  120,  s.  5,  s.  6A.   There  are  apparently  no  constitutional 
or  state  law  cases  that  define  minimum  treatment  requirements  for  juvenile 
offenders  in  Massachusetts. 

19. E:   STRUCTURE  OF  CORRECTIONS  PROGRAM 

All  three  sets  of  standards  advocate  that  the  correction  and  supervision 
of  adjudicated  juveniles  should  be  located  in  a  single  state-wide  agency 
administered  by  the  executive  branch.   Corrections  2.1,  NAC  4.11,  Task  Force 
19.2.   The  NAC  and  Task  Force  would  have  that  agency  be  responsible  not  only  for 
corrections  and  the  supervision  of  adjudicated  youth,  but  also  for  intake  procedures. 
The  commentary  to  Corrections  2.1  justifies  the  recommendation  of  a  single  state- 
wide agency  by  noting  that  "[m]any  authorities  have  argued  that  greater 
centralization  and  consolidation  would  lead  to  improved  standard  setting,  greater 
accountability  and  managerial  controls,  increased  diversification  and  specializations 
better  financial  support,  and  more  equitable  statewide  distribution  of  resources." 
Although  Corrections  2.1  favors  a  single  statewide  agency  it  recognizes  that 
geographic  considerations  or  local  political  traditions  may  in  some  cases  justify 
local  administration  of  programs.   The  standard  requires,  as  a  safeguard,  where 
corrections  is  administered  locally,  that  the  statewide  department  be  responsible 
for  the  setting  and  enforcement  of  standards  and  the  provision  of  technical 
assistance,  training,  and  fiscal  subsidies. 

The  commentary  to  NAC  4.11,  in  reference  to  the  recommendation  that  pre- 
adjudication services  be  provided  along  with  post-dispositional  services  by  one 
agency,  notes  that  "(t)here  is  no  consensus  among  authorities  about  which  services 
should  be  combined  under  a  single  authority.   This  administrative  model,  however, 
avoids  the  criticized  proliferation  of  agencies  and  furthers  the  goal  of  greater 
coordination  or  services." 

Massachusetts   does  have  a  statewide  centrally  administered  correctional 
authority  in  the  Department  of  Youth  Services.   The  Department  has  exclusive 
control  over  the  placement,  treatment,  and  discharge  of  any  juvenile  placed  within 
its  custody  (see  Ch.  119,  s.  58).   The  Department  is  not  ordinarily  involved  in 
any  pre-adjudicative  processes,  except  that  a  juvenile  may  be  held  in  detention 
homes  or  foster  homes  of  the  Department  while  awaiting  further  examination,  trial, 
continuances,  transfer  hearings  and  appeals.   Ch.  119,  s.  68. 

19. F:   GEOGRAPHIC  PLACEMENT 

All  three  sets  of  standards  agree  essentially  that  secure  residential 
facilities  should  be  located  in  or  near  the  communities  from  which  they  draw  their 
population.   Task  Force  24.2,  NAC  4.2111,  Corrections  7.3.   The  IJA/ABA  phrases 
this  standard  in  terms  of  "there  (being)  a  strong  presumption  in  favor  of  retaining 
the  juvenile  within  his  or  her  own  home  community  and  against  disrupting  the 
juvenile's  cultural  and  geographic  roots."  The  IJA/ABA  would  also  limit  the  use 
of  out-of-state  programs.   Corrections  7.4. 


-105- 


The  commentary  to  Task  Force  24.2  emphasizes  that  it  is  critical,  to  the 
degree  possible,  that  committed  juveniles  retain  their  ties  to  the  community. 
Notice  that  the  Task  Force  in  general  appears  to  support  a  "reintegrative"  model 
of  juvenile  corrections,  and  that  the  maintenance  of  community  ties  is  funda- 
mental to  such  a  model.   The  commentary  notes  that  keeping  juveniles  in  touch 
with  their  community  can  be  achieved  by  measures  such  as  family  involvement 
and  visitation  both  inside  and  outside  the  institution,  use  of  community 
resources  such  as  volunteers,  involvement  by  residents  in  appropriate  community 
activities,  selecting  staff  from  local  areas,  and  keeping  residents  up-to-date 
on  significant  happenings  in  their  communities. 

The  Massachusetts  delinquency  statutes  have  no  provisions  relative  to 
geographic  placement. 

19. G:   TYPES  OF  FACILITIES 

The  model  standards  endorse  the  use  of  a  broad  range  of  facility  types 
in  providing  placement  options  for  adjudicated  juveniles.   Facility  types 
endorsed  by  the  model  standards  include  secure  residential  facilities,  nonsecure 
residential  facilities  (group  homes),  forestry  or  farm  camps,  nonresidential 
programs,  and  foster  homes. 

Massachusetts  has  no  statutory  provisions  regulating  the  size,  staffing, 
curriculum,  or  suitability  of  placement  of  particular  juveniles  in  the  various 
facility  types  at  the  disposal  of  the  Department  of  Youth  Services. 

19.G.1:   HARDWARE  SECURE  FACILITIES 

None  of  the  standards  differentiate  explicitly  between  hardware  and  staff 
secure  facilities.   Instead,  they  speak  generally  of  "secure  facilities."  All 
three  sets  of  standards  appear  to  prefer  staff  secure  facilities,  advocating  for 
hardware  security  only  in  cases  of  disciplinary  infractions. 

The  Massachusetts  Department  of  Youth  Services  employs  both  hardware 
secure  and  staff  secure  facilities  for  the  custody  of  particularly  dangerous 
or  troubled  youth.   There  are,  however,  no  statutory  guidelines  defining  either 
facility  type  or  clarifying  when  the  use  of  one  or  the  other  facility  is  appro- 
priate. 

19. G. 2:   STAFF  SECURE  FACILITIES 

All  three  sets  of  standards  define  a  secure  residential  facility  in 
essentially  the  same  way:   a  facility  that  is  used  exclusively  for  the  placement 
of  adjudicated  delinquents  where  the  staff  controls  the  rights  of  the  delinquents 
to  enter  or  leave  the  facility.   Task  Force  24.2,  NAC  4.2111,  Corrections  7.1. 
The  NAC  refers  to  staff  secure  facilities  as  "training  schools." 

The  standards  generally  agree  on  the  following  guidelines  for  secure 
facilities: 

1.  The  bed  capacity  of  secure  facilities  should  not  exceed  100,  and  the 
bed  capacity  of  each  living  unit  within  a  facility  should  not  exceed  20. 

2.  Secure  facilities  should  be  located  in  or  near  the  communities  from 
which  they  draw  their  population. 

3.  They  should  be  staffed  with  an  adequate  number  of  trained  professionals 
from  various  disciplines. 
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Task  Force  24.2,  Corrections  7.1,  7.2,  NAC  4.2111,  4.2112,  4.2121,  4.2122. 

The  NAC  provides  very  specific  guidelines  relative  to  the  staffing  and 
the  training  of  staff  at  secure  facilities  (which  guidelines  will  not  be 
reproduced  here) .   The  IJA/ABA  is  less  specific  than  either  the  Task  Force 
or  the  NAC  in  recommending  guidelines  for  the  organization  of  secure  facilities. 

The  commentary  to  Task  Force  24.2  justifies  the  provisions  on  facility 
size  by  remarking  that  traditional  juvenile  correctional  institutions  "frequently 
range  in  size  from  200  to  more  than  1000  beds.   In  such  facilities  operational 
needs  tend  to  be  primary  and  client  needs  secondary."  On  the  other  hand,  in  a 
100  bed  institution  "the  possibility  that  inmates  will  know  all  of  the  other 
juveniles  is  enhanced.   In  addition,  each  staff  person  can  acquire  some 
familiarity  with  each  inmate.   This  lessens  the  fear  of  the  unknown  and  enhances 
a  climate  conducive  to  positive  human  relationships  and  rehabilitation." 

The  justification  for  having  the  facility  located  in  or  near  the  community 
from  which  it  draws  its  population  is  discussed  in  #19. F,  "Geographic  Placement." 

The  justification  for  recommending  living  units  with  a  maximum  bed  capacity 
of  20  is  similar  to  that  of  recommending  a  facility  size  of  under  100  beds: 
"(l)iving  units  should  be  small  enough  to  afford  a  maximum  amount  of  interaction 
between  staff  and  residents."  Commentary  to  Task  Force  24.2. 

The  commentary,  relative  to  the  staff-inmate  ratio,  notes  also  that  "(t)he 
behavior  pattern  of  youngsters  who  need  to  be  placed  in  (a  secure  facility) 
involves  acting  out,  which  periodically  requires  physical  intervention  on  the 
part  of  the  staff." 

19. G. 3:   NONSECURE  RESIDENTIAL  FACILITIES 

Nonsecure  residential  facilites,  or  "group  homes,"  are  generally  defined 
as  open  community-based  residential  facilities  wherein  residents  can  enter  or 
leave  under  staff  supervision.   NAC  4.23,  Task  Force  24.4.   Group  homes 
ordinarily  should  not  contain  more  than  twenty  juveniles.   Staffing  should  be 
flexible.   The  facility  should  be  run  as  closely  as  possible  to  a  natural  home, 
maximizing  the  prospect  of  re-integration  of  the  juvenile  to  the  community. 
See  NAC  4.23-4.233. 

19. G. 4:   NONRESIDENTIAL 

All  three  sets  of  standards  promote  the  use  of  nonresidential  programs 
administered  by  the  state-wide  agency  in  charge  of  juvenile  corrections.   Task 
Force  23.1,  NAC  4.31,  Corrections  6.1.   "Community  supervision"  is  ordinarily 
at  the  heart  of  a  nonresidential  program,  and  it  "involves  the  field  worker 
in  [a]  combination  of  surveillance  and  service  provisions  or  brokerage  tasks." 
Corrections  6.2.   Caseworker  assignments  should  be  low  but  flexible,  averaging 
perhaps  twenty  juveniles  per  case  worker,  with  a  low  of  twelve  and  a  high  of 
forty  being  acceptable.   Corrections  6.2,  NAC  4.31,  Task  Force  23.5. 

19. G. 5:   FORESTRY  OR  FARM  CAMPS  - 

Forestry  or  farm  camps  are  rurally  located  nonsecure  facilities  which 
have  a  programmatic  emphasis  on  outside  activity  such  as  conservation,  agriculture 
or  community  service  projects.   NAC  4.22,  Corrections  7.10(D)(1).   Such  a  camp 
should  house  no  more  than  twenty  juveniles.   NAC  4.221.   The  primary  emphasis  of 
the  treatment  strategy  should  be  on  a  work-oriented  program.   NAC  4.223. 
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The  Task  Force  has  no  provisions  on  forestry  or  farm  camps. 

19. G. 6:   FOSTER  HOMES 

A  foster  home  is  generally  defined  as  a  family  setting  wherein  the  family 
takes  in  one  or  more  juveniles  on  a  temporary  basis.   Corrections  7.10(B), 
NAC  4.25.   The  NAC  would  ordinarily  require  that  foster  homes  be  staffed  by  a 
married  couple  instead  of  a  single  person.   The  NAC  would  also  put  an  absolute 
numerical  limit  of  six  on  how  many  juveniles  may  be  placed  in  one  foster  home. 
NAC  4.25,  4.251.   The  foster  home,  in  any  case,  should  be  a  "family  setting." 
NAC  4.252. 

•  The  Task  Force  has  no  provisions  on  foster  homes. 

19. G. 7:   USE  OF  PRIVATE  SERVICE  PROVIDERS 

Corrections  2.5  provides  that  the  statewide  department  may  purchase 
services  for  juveniles  from  the  private  sector  and  indicates,  in  the  commentary, 
a  preference  for  the  purchase  of  services  so  long  as  purchased  services  do  not 
duplicate  services  already  provided  by  the  statewide  department.   The  commentary 
notes  that  the  purchase  of  services  is  advantageous  in  that  the  private  sector 
allows  for  a  flexibility  of  operations,  variety  of  service  options,  and  innovative 
service  ideas  which  are  difficult  to  reproduce  in  the  public  sector. 

The  commentary  also  notes  that  the  greatest  danger  with  the  purchase  of 
private  services  is  that  the  service  providers  are  sometimes  prone  to  offering 
services  selectively  or  even  discriminatorily,  thereby  neglecting  the  most  needy 
juveniles.   This  is  particularly  true  in  major  cities  where  large,  established 
(often  religious)  non-profit  service  providers  have  considerable  clout  in  the 
juvenile  correctional  system  and  in  local  politics.   The  standard  advocates  that 
the  statewide  department  must  retain  bottom-line  control  and  responsibility  over 
the  provision  of  services.   Interestingly  enough,  the  commentary  cites  Massachu- 
setts as  an  example  of  a  state  where  the  purchase  of  services  is  working 
reasonably  well. 

The  NAC  and  Task  Force  have  no  provisions  on  the  purchase  of  services. 

19. G. 8:   COEDUCATIONAL  PROGRAMS 

All  three  sets  of  standards  promote  the  use  of  coeducational  programs. 
NAC  4.2113,  Task  Force  24.1,  Corrections  7.5.   The  commentary  to  Corrections  7.5 
explains  that  providing  coeducational  programs  is  consistent  with  the  philosophy 
of  providing  a  "safe,  human,  caring  environment,"  and  that  "[t]o  experience 
normal  growth  and  development,  juveniles  require  regular  opportunities  to  socialize 
with  peers  of  both  sexes."  The  commentary  goes  on  to  note  that  while  problems 
can  arise  in  coeducational  situations,  "[r]esearch  on  coeducational  correction 
settings  does  not  suggest  that  such  problems  outweigh  advantages  [citing  Ruback, 
"The  Sexually  Integrated  Prison:   A  Legal  and  Policy  Evaluation,"  3  Am.  J.  Crim. 
Law  301  (1975)]." 

The  commentary  to  NAC  4.2113  suggests  that  two  particular  problems  with 
coeducational  institutions  is  the  risk  of  increasing  pregnancies  and  venereal 
disease  among  the  residents.   A  specific  advantage,  however,  is  the  reduction  in 
homosexual  activity. 
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The  commentary  to  Corrections  7.5  also  recognizes  that  because  of  the 
imbalance  between  the  number  of  committed  male  and  female  delinquents s  it  will 
not  always  be  possible  to  provide  coeducational  programs.   Where  this  is  so  the 
correctional  agency  should  ensure  that  committed  juveniles  have  regular  contact 
of  some  kind  with  members  of  the  opposite  sex. 

Notice  that  NAC  4.2113  confines  itself  to  recommending  coeducational  programs 
in  training  schools.   There  is,  however,  nothing  to  indicate  that  the  NAC  wished 
to  limit  this  recommendation  explicitly  to  training  schools,  and  there  is  nothing 
in  the  logic  of  the  commentary  which  suggests  that  coeducational  programs  should 
not  be  recommended  at  less  secure  or  nonresidential  facilities. 

19. H:   RIGHTS  OF  COMMITTED  YOUTH 

The  IJA/ABA,  in  standards  4.3-4.5  of  Corrections  Administration,  addresses 
generally  the  issue  of  the  legal  status  of  adjudicated  delinquents,  and  their 
legal  rights. 

Corrections  4.3  states  that  "[a]  juvenile  who  is  adjudicated  delinquent 
should  suffer  no  loss  in  civil  rights,  except  those  that  are  suspended  or 
modified  by  the  nature  of  the  disposition  imposed,  and  by  any  special  conditions 
allowed  by  law  and  made  applicable  by  the  court."  The  commentary  notes  that 
"there  is  the  uniformly  accepted  view  that  an  adjudication  of  delinquency  imposes 
none  of  the  civil  disabilities  or  collateral  consequences  associated  with  criminal 
convictions  [citations  to  the  Uniform  Juvenile  Court  Act  (1968),  the  Standard 
Juvenile  Court  Act,  and  HEW's  Legislative  Guide  for  Drafting  State-Local  Programs 
on  Juvenile  Delinquency],   The  view  expressed  here  is  only  partially  dependent 
on  the  formalism  that  holds  delinquency  proceedings  to  be  'civil'  in  nature. 
Civil  disabilities  in  the  criminal  system  are  relics  of  a  time  when  Anglo-American 
law  imposed  'outlawry'  and  'attainder.'   Such  disabilities  are  of  doubtful  utility 
when  applied  to  adult  offenders  and  their  importation  into  the  juvenile  system 
would  serve  no  apparent  useful  function." 

Corrections  4.4  seeks  to  recognize  the  distinction  between  the  rights  and 
responsibilities  of  adjudicated  juveniles  and  of  convicted  adults.   The  standard 
explains  that  in  some  situations  juveniles  should  be  afforded  more  of  the  same 
rights  that  are  afforded  adults  (e.g.  medical  and  dental  care);  in  some  situations 
the  same  rights  should  be  recognized  but  the  legally  acceptable  adult  solutions 
should  be  viewed  as  inadequate  (e.g.  while  the  right  to  access  to  the  courts 
might  be  satisfied  for  adults  through  the  provision  of  an  adequate  law  library, 
for  juveniles  an  entitlement  to  professional  legal  services  might  be  required) ; 
and  in  some  situations  juveniles  should  be  under  a  special  set  of  obligations 
(e.g.  juveniles  could  be  required  to  submit  to  compulsory  school  attendance  or 
compulsory  vaccinations).   The  commentary  to  Corrections  4.4  notes  that  while 
it  may  be  tempting  to  simply  borrow  from  adult  correctional  law  in  the  matter  of 
civil  rights,  the  needs  and  demands  of  juveniles  are  sufficiently  distinct  to 
require  the  development  of  a  separate  body  of  law. 

Corrections  4.5  provides  that  "[b]asic  concepts  of  due  process  should  apply 
to  a  juvenile  under  correctional  supervision,"   and  that  "[a] Iterations  in  the 
status  or  placement  of  a  juvenile. . .should  be  subject  to  regularized  proceedings 
designed  to  allow  for  challenge  through  the  presentation  of  evidence  to  an 
impartial  tribunal."   The  commentary  to  Corrections  4.5  cites  to  Justice  Fortas' 
statement  that  the  juvenile  may  be  getting  the  worst  of  both  the  juvenile  and 
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adult  systems  in  that  "he  gets  neither  the  protection  accorded  to  adults  nor 
the  solicitous  care  and  regenerative  treatment  postulated  for  children." 
Kent  v.  United  States,  383  U.S.  541,  556  (1966). 

The  NAC  and  the  Task  Force  do  not  present  any  general  statements  on  the 
legal  status  and  legal  rights  of  juveniles.   Nevertheless,  the  evidence  indicates 
that  the  NAC  and  Task  Force  drafters  were  in  general  agreement  with  the  position 
taken  by  drafters  of  IJA/ABA  standards  and  that  they  too  would  impose  on 
juveniles  only  those  civil  disabilities  that  are  a  natural  consequence  of  a 
delinquency  disposition. 

Massachusetts  has  no  specific  provisions  regarding  the  civil  rights  and 
legal  status  of  delinquent  juveniles,  except  that  Ch.  119,  s.  53  indicates  that 
delinquency  proceedings  are  "civil"  in  nature. 

19.H.1:   MAIL  AND  CENSORSHIP 

All  three  sets  of  standards  agree  generally  on  mail  and  censorship,  although 
they  differ  in  the  detail  that  they  provide.   Juveniles  should  be  allowed  to  send 
and  receive  mail  without  prior  censorship,  except  that  facility  staff  should  be 
allowed  to  inspect  incoming  mail  for  contraband  in  the  presence  of  the  juvenile. 
NAC  4.41,  Task  Force  24.13,  Corrections  7.6(C) (G).   The  NAC  would  allow  letters 
to  be  opened  only  if  the  facility  "suspects"  the  delivery  of  contraband,  and 
the  NAC  would  have  the  juvenile  open  the  letter  in  the  presence  of  staff  instead 
of  vice  versa.   There  more  stringent  rules  would  not  be  in  force  for  packages. 
The  NAC  would  also  give  juveniles  the  right  to  mail  two  letters  per  week  at 
agency  expense.   The  IJA/ABA  provides  specifically  that  no  censorship  should  be 
exercised  over  radio  and  television  programs  (although  reasonable  regulations 
regarding  amount,  frequency,  and  time  of  day  may  be  imposed),  and  that  no 
censorship  should  be  exercised  over  reading  materials  except  that  regulations 
may  be  developed  for  juveniles  under  the  age  of  twelve  restricting  access  to 
obscene  materials. 

19. H. 2:   PERSONAL  APPEARANCE/DRESS  CODE 

The  Task  Force  has  no  standards  on  personal  appearance.   The  NAC  and  the 
IJA/ABA  agree  generally  that  juveniles  should  have  a  right  to  wear  their  own 
clothing  in  whatever  combinations  they  choose.   NAC  4.42,  4.43,  Corrections  7.6(1). 
Any  rules  imposed  regarding  the  hair  styles,  facial  hair,  cosmetics,  and  jewelry 
should  be  directed  towards  health  and  safety  objectives  and  not  be  based  on  the 
preference  of  those  in  authority.   Both  standards  suggest  that  when  the  juvenile 
cannot  afford  clothing,  the  correctional  agency  should  buy  clothing  for  him  or  her. 
The  NAC  provides  that  any  time  a  restriction  is  placed  on  the  wearing  of  jewelry 
or  clothing  a  report  should  be  forwarded  to  the  ombudsman,  and  further,  that  any 
time  before  facility  staff  can  remove  head  or  facial  hair  of  a  juvenile  against 
his  or  her  wishes,  an  automatic  grievance  procedure  is  to  be  conducted. 

19. H. 3:   VISITATION  AND  TELEPHONE 

The  three  standards  agree  generally  on  visitation  and  telephone,  although 
they  differ  in  detail.   The  NAC  has  no  standards  specific  to  the  telephone.   The 
Task  Force  states  simply  that  the  corrections  agency  should  make  no  undue 
prohibitions  against  communications,  including  visits,  phone  calls,  and  letters 
between  delinquents  and  their  families  or  significant  others  in  their  lives. 
Task  Force  24.13.   The  NAC  provides  that  juveniles  should  have  the  right  to  see 
all  visitors  at  times  fixed  for  visits.   NAC  4.44.   However,  the  facility  may 
deny  a  visitor  who  presents  a  substantial  danger  to  the  health  of  the  juvenile 
or  the  safety  of  the  facility.   Whenever  a  visitor  is  denied  access  a  written 
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report  should  be  prepared  describing  the  dangers  and  the  basis  for  believing 
that  the  dangers  exist.   A  copy  of  the  report  should  be  filed  with  the  ombudsman. 
The  IJA/ABA  provides  that  juveniles  should  be  provided  with  reasonable  access 
to  telephones,  subject  to  reasonable  restrictions  on  time,  length,  and  long 
distance  calls.   Corrections  7.6(B) (D) „ 

19. H. 4:   SEARCH  AND  SEIZURE 

The  Task  Force  has  no  standards  on  search  and  seizure.   The  NAC  and  the 
IJA/ABA  generally  provide  that  searches  should  not  be  routinely  or  randomly 
undertaken,  but  only  when  there  are  "reasonable  grounds"  to  believe  that  a 
search  may  uncover  violations  of  facility  rules,  especially  weapons  or  contraband." 
NAC  4.48,  Correction  7.6(K).   Whenever  possible  a  juvenile's  physical  presence 
should  be  assured.   When  it  is  impossible  to  obtain  the  juvenile's  physical  presence 
the  juvenile  should  be  given  prompt  written  notice  of  the  search  and  of  any 
article  taken.   The  NAC  would  require  that  written  reports  of  all  searches  be  given 
to  the  ombudsman. 

19. H. 5:   RELIGIOUS  FREEDOM 

The  Task  Force  has  no  standard  on  religious  worship.   The  NAC  and  the  IJA/ABA 
generally  agree  that  a  juvenile  should  be  allowed  to  engage  in  the  religious  worship 
of  his  or  her  choice.   Attendance  at  religious  worship  should  never  be  required. 
While  the  preference  of  the  parents  may  be  solicited,  it  should  never  be  used  to 
coerce  belief  or  attendance  at  a  specific  service.   NAC  4.48,  Corrections  7.6(F). 

19. H. 6:   MEDICAL  FACILITIES 

All  three  sets  of  standards  agree  that  comprehensive  medical  and  dental  care 
should  be  provided  for  each  juvenile  committed  to  a  correctional  agency.   NAC  4.217, 
Task  Force  24.10,  Corrections  7.6(L).   The  Task  Force  specifies  that  juveniles 
should  also  be  entitled  to  mental  health  care  services.   The  IJA/ABA  specifies  that 
surgery  should  not  ordinarily  be  permitted  without  the  consent  of  the  juvenile  and 
the  parents  or  guardian.   The  NAC,  in  reference  to  juveniles  committed  to  a  training 
school,  recommends  that  permission  must  be  obtained  from  the  juvenile's  parents  or 
guardian  for  any  "significant"  medical  or  dental  procedure.   NAC  4.2172. 

19. H. 7:   RIGHT  TO  REHABILITATIVE  TREATMENT 

The  provision  of  rehabilitative  services  has  already  been  discussed  in  #19. C, 
"Rehabilitatibe  Services."  The  discussion  here  focuses  on  whether  there  is  a  right 
to  some  minimum  level  of  services.   The  consensus  among  the  three  standards  seem  to 
be  that  there  is.   NAC  4.410,  Task  Force  24.11,  Corrections  4.9,  4.10.   The  IJA/ABA 
speaks  primarily  in  terms  of  providing  a  "safe,  human,  caring  environment,"  and 
providing  services  "that  are  required  for  [juveniles']  individual  needs."   Beyond 
that,  the  IJA/ABA  does  not  specify  the  provision  of  particular  rehabilitative 
services.   The  NAC  and  Task  Force  do  require  specific  rehabilitative  services, 
individual  counseling,  group  counseling,  psychiatric  and  psychological  services, 
and  casework  services.   The  Task  Force  also  lists  community  group  counseling, 
drug  abuse  programs,  religious  services,  and  student  government.   The  NAC,  under 
the  "right  to  a  basic  level  of  services"  lists  such  things  as  an  adequate  and 
varied  diet,  varied  recreational  and  leisure  time  activities,  medical  and  dental 
care,  remedial,  special,  vocational,  and  academic  educational  services,  protection 
against  physical  and  mental  abuse,  freedom  to  develop  individually,  opportunity  to 
participate  in  religious  observances,  clean,  safe,  and  adequately  heated  and  lighted 
accomodations,  and  maximum  feasible  contact  with  family,  friends,  and  community. 
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19. H. 8:   RECREATIONAL  SERVICES 

All  three  standards  agree  that  the  correctional  agency  should  provide  or 
assure  the  provision  of  a  wide  range  of  recreational  and  leisure  time  activities 
for  committed  juveniles.   NAC  4.218,  Task  Force  24.12,  Corrections  7.6(E).   The 
statement  of  the  IJA/ABA  is  the  most  oblique:   Corrections  7.6(E)  states  that 
M[u]nless  the  juvenile  is  in  a  secure  facility  under  restrictions  that  prohibit 
leaving  the  facility,  reasonable  access  to  social,  athletic,  or  cultural  events 
in  the  community  should  be  provided."   Corrections  4.9(B)  states  that  a  "safe, 
human,  caring  environment"  includes  the  provision  of  a  choice  of  recreational 
activities. 

Both  the  NAC  and  the  Task  Force  provide  that  recreational  activities  should 
be  balanced  between  individual  and  team  activities.   The  NAC  also  provides  that 
activities  should  be  balanced  between  indoor  and  outdoor  activities,  and  that  at 
least  two  hours  of  recreation  should  be  provided  on  school  days  and  three  hours 
on  nonschool  days  (not  including  unsupervised  periods  spent  primarily  in  such 
activities  as  watching  television) . 

19. H. 9:   NUTRITION 

All  three  sets  of  standards  agree  that  committed  juveniles  should  be  offered 
a  varied  and  tastefully  prepared  diet  that  conforms  to  accepted  nutritional  standards. 
Task  Force  24.16,  NAC  4.2173,  Corrections  7.6(H).   The  Task  Force  and  NAC  believe 
that  the  menu  should  take  into  consideration  the  ethnic  preferences  of  the  facility's 
population.   The  NAC  also  recommends  the  posting  of  weekly  menus,  and  that  meal 
preparation  be  supervised  by  a  licensed  dietician. 

19.H.10:   WORK  ASSIGNMENTS 

All  three  sets  of  standards  generally  agree  that  the  focus  of  work  assignments 
of  committed  juveniles  should  be  on  rehabilitative  and  vocational  programs.   NAC  4.49, 
Task  Force  24.14,  Corrections  4.14.   Juveniles  should  not  be  required  to  do  work 
which  is  unreasonably  arduous  and  demeaning  or  which  consists  primarily  of  institutional 
maintenance  activities.   Juveniles  should  be  compensated  for  work  which  confers  a 
substantial  benefit  upon  the  institution  or  agency  to  which  they  are  committed. 

The  NAC  provides  additionally  that  juveniles  subject  to  compulsory  education 
laws  should  not  be  required  to  work  more  than  four  hours  per  day,  and  that  juveniles 
not  subject  to  compulsory  education  should  not  be  required  to  work  more  than  eight 
hours  per  day.   The  NAC  also  stipulates  that  renumeration,  when  it  is  appropriate, 
may  be  for  less  than  the  minimum  wage. 

The  Task  Force  specifies  that  facilities  housing  older  delinquents  of  an 
employable  age  should  provide  work  release  assignments. 

19.H.11:   OTHER  RIGHTS  OF  COMMITTED  YOUTH 

The  Task  Force  and  the  IJA/ABA  both  provide  that  all  residential  facilities 
housing  committed  juveniles  should  conform  to  the  existing  health,  fire,  housing 
and  sanitation  codes.   Task  Force  24.15,  Corrections  7.6(A). 

The  IJA/ABA  also  provides  that  juveniles  should  have  ready  access  to  legal 
counsel.   Corrections  7.6(N). 
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19 el:   DISCIPLINARY  PROCEDURES 

The  commentary  to  Corrections  8.1  provides  the  following  statement  on  the 
purpose  of  disciplinary  procedures: 

Recent  judicial  efforts  to  bring  procedural  regularity  to  the  imposition 
of  discipline  on  juveniles  under  correctional  supervision  have  focused 
on  the  training  school  setting  and  the  use  of  such  measures  as  lengthy 
stays  in  isolation  under  harsh  and  dehumanizing  conditions,  the  use  of 
corporal  punishment,  and  other  cruel  or  degrading  measures. 

These  standards  are  based  on  a  correctional  model  that  precludes 
the  large  training  school,  that  proscribes  abusive  punishment,  and  that 
provides  stringent  controls  on  the  use  and  conditions  of  isolation. 
This  does  not  mean  that  concern  for  fair  disciplinary  procedures  and 
measures  is  eliminated;  it  does  mean  that  the  concerns  are  of  a  different 
sort.   Arbitrariness  or  inequity  are  not  exclusively  related  to  population 
size  or  to  a  situation  in  which  extremely  harsh  penalties  may  be  meted 
out.   Additionally,  standards  must  still  be  concerned  with  accuracy  in 
fact  finding,  and  with  providing  a  participatory  role  for  a  juvenile 
accused  of  misconduct  and  faced  with  sanctions. 

The  IJA/ABA  also  provides  two  standards,  on  the  objectives  of  the 
disciplinary  system  and  on  conduct  that  may  not  be  subject  to  disciplinary  action, 
which  are  worth  reproducing  here.   Corrections  8.2  states  that  the  objectives  of 
the  IJA/ABA  disciplinary  standards  are: 

1.  To  allow  those  charged  with  the  custody  and  control  of  juveniles  to 
reasonably  regulate  the  behavior  of  those  in  their  charge  and  to  impose 
disciplinary  measures  congruent  with  the  willful  violation  of  the  applicable 
regulations; 

2.  To  promote  fairness  and  regularity  in  the  disciplinary  system; 

3.  To  separate  major  infractions  from  minor  infractions,  and  to  prohibit 
the  imposition  of  disciplinary  measures  in  certain  cases; 

4.  To  promote  the  use  of  written  regulations  and  to  ensure  that  the  juvenile 
know  as  precisely  as  possible  what  conduct  is  expected  of  him  or  her,  and  what 
sanctions  may  be  imposed; 

5.  To  provide  a  procedural  format  for  the  imposition  of  disciplinary 
measures;  and, 

6.  To  prohibit  cruel  and  unusual  punishment  within  juvenile  correctional 
facilities. 

Corrections  8.6  states  that  juveniles  should  not  be  subject  to  disciplinary 
action  for  any  of  the  following  behavior: 

1.  Sexual  behavior  that  is  not  forbidden  by  statute  or  reasonable  insti- 
tutional regulations; 

2.  Refusal  to  attend  religious  services; 

3.  Refusal  to  conform  in  matters  of  personal  appearance  or  dress  to  any 
institutional  rule  that  is  not  related  to  health  or  safety; 

4.  Refusal  to  permit  a  search  of  the  person  or  of  personal  effects  that  is 
not  authorized  by  these  standards; 

5.  Refusal  to  continue  participation  in  any  counseling,  treatment,  rehabilitatior 
or  training  program,  with  the  exception  of  school  or  class  attendance  mandated  by  the 
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compulsory  school  attendance  law; 

6.  Refusal  to  address  staff  in  any  particular  manner,  or  displaying  what 
is  viewed  as  a  negative,  hostile,  or  otherwise  undesirable  attitude; 

7.  Possession  of  any  printed  or  otherwise  recorded  material  unless  such 
possession  is  specifically  forbidden  by  the  IJA/ABA  standards; 

8.  Refusal  to  eat  a  particular  type  of  food; 

9.  Refusal  to  behave  in  violation  of  the  juvenile's  religious- belief s; 

10.  Refusal  to  participate  in  any  study,  research  or  experiment;  and, 

11.  Refusal  to  take  drugs  designed  to  modify  behavior  or  to  submit  to 
nonemergency  surgical  intervention  without  consent. 

The  NAC  provides  no  generalized  statement  on  the  policies  behind  their 
disciplinary  standards.   The  Task  Force,  in  standard  20.3,  states  as  follows: 

The  purposes  of  the  State  agency's  disciplinary  procedures  should  be  to 
insure  the  orderly  protection  of  the  facility,  staff,  and  juveniles 
clients  and  to  encourage  the  development  of  self-discipline  by  the 
juveniles.   Such  procedures  should  treat  juveniles  fairly  and  should 
ensure  that: 

1.  Procedural  safeguards  are  provided  to  juveniles  accused  of 
major  institutional  rule  violations; 

2.  Cruel  and  unusual  punishment  is  prohibited  within  juvenile 
correctional  facilities;  and, 

3.  Juveniles  in  correctional  facilities  who  are  victims  of  criminal 
or  delinquent  acts  have  the  same  rights  to  file  legal  complaints  as 
juveniles  outside  of  such  facilities. 

Massachusetts  regulates  disciplinary  procedures  not  in  its  General  Laws, 
but  in  the  Code  of  Massachusetts  Regulations.   See  109  CMR.   The  Code  of  Massa- 
chusetts Regulations  does  not  provide  a  comprehensive  disciplinary  code;   it 
provides  regulations  only  for  room  confinement,  mechanical  restraints,  passes, 
conditional  liberty,  and  disciplinary  hearings.   Areas  of  disciplinary  procedure 
remaining  unregulated  include  notice  of  rules,  corporal  punishment,  chemical 
restraints,  loss  of  privileges,  and  the  use  of  weapons  by  project  staff. 

19.1.1:   NOTICE  OF  RULES 

The  three  standards  agree  that  rules  and  regulations  should  be  posted  in 
writing,  and  that  the  rules  should  be  explained  to  juveniles  within  a  short  time 
of  their  arriving  at  a  facility.   NAC  4.47,  Task  Force  20.4,  Corrections  7.6(M). 
The  IJA/ABA  and  NAC  would  require  that  rules  and  regulations  be  explained  to 
juveniles  upon  arrival;  the  Task  Force  recommends  that  juveniles  be  "oriented" 
to  the  rules  and  regulations  within  twenty-four  hours  of  their  arrival. 

19.1.2:   SOLITARY  CONFINEMENT 

The  three  sets  of  standards  are  substantially  at  variance  in  their  provisions 
on  solitary  confinement.   The  IJA/ABA  provides  that  room  confinement  for  "major 
infractions"  may  be  for  up  to  ten  days,  and  that  room  confinement  for  minor 
infractions  may  be  up  for  up  to  five  days.   Corrections  8.7.   The  Task  Force 
provides  that  restriction  to  "secure  quarters"  (or  the  "discipline  unit")  may  not 
exceed  five  consecutive  days,  and  should  be  used  only  when  a  juvenile  (a)  constitutes 
a  danger  to  him/herself  or  others,  (b)  is  in  danger  from  others,  or  (c)  is  likely 
to  escape.   Task  Force  20.4.   While  the  Task  Force  uses  the  terms  "secure  quarters" 
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and  "disciplinary  unit"  synonomously,  it  defines  neither.   It  is  not  clear  that 
confinement  to  a  disciplinary  unit  is  the  same  thing  as  room  confinement. 
However,  the  commentator  to  NAC  4.52  does  equate  the  two. 

The  NAC,  in  standard  4.52s  provides  as  follows:   room  confinement  should  be 
used  only  when  no  less  restrictive  measure  is  sufficient  to  protect  the  safety 
of  the  facility  and  the  persons  residing  or  employed  therein.   No  juvenile  should 
be  placed  in  room  confinement  for  more  than  one  hour  unless  the  disciplinary 
procedures  of  standards  4.54  have  been  complied  with  (see  #19.1.10  for  elaboration), 
and  no  room  confinement  should  ever  exceed  a  consecutive  twenty-four  hour  period. 
Ordinarily  the  place  of  confinement  should  be  the  juvenile's  own  room;  otherwise 
it  should  be  in  a  room  that  is  heated,  lighted,  ventilated  and  furnished  like 
other  living  areas.   Juveniles  in  room  confinement  should  be  visited  at  least 
once  daily  by  a  physician  and  twice  daily  by  a  childcare  worker  or  another  member 
of  the  treatment  staff.   Juveniles  so  confined  should  be  provided  with  educational 
materials  and  other  services  as  needed.   Juveniles  confined  for  more  than  twelve 
hours  at  a  time  should  be  provided  with  thirty  minutes  of  recreation  and  exercise 
outside  of  their  room. 

The  IJA/ABA,  in  justifying  its  standard  on  the  time  limits  for  room  confinement , 
remarks  that  "[i]t  should  be  conceded  that  there  is  a  certain  arbitrariness  to 
assigning  time  limits  to  sanctions."  Commentary  to  Corrections  8.7.   The  IJA/ABA 
commentator  goes  on  to  note  that  juveniles  perceive  time  differently  than  adults: 
"it  passes  more  slowly  and  the  need  for  activity  makes  isolation  especially  painful." 
The  NAC  uses  the  same  analysis  but  comes  to  a  different  conclusion.   The  commentator 
to  NAC  4.52  reasons,  quoting  from  Nelson  v.  Hyne,  355  F.  Supp.  451,  456  (N.D.  Ind.) 
affd.  492  F.2d  352  (7th  Cir.)  cert.  den.  417  U.S.  987  (1974),  that  "prolonged  and 
total  isolation. . .is  emotionally  and  psychologically  debilitating  and  serves  neither 
treatment  nor  punitive  goals."  The  commentary  states,  "[t]he  National  Advisory 
Committee  believed  that  the  best  way  to  eliminate  these  abuses  and  to  provide 
appropriate  treatment  and  sanctions  was  to  curtail  the  length  of  room  confinement 
and  establish  a  method  of  transfers  of  highly  disruptive  or  mentally  ill  juveniles." 
The  NAC  thus  endorsed  transfer  to  other  facilities  as  a  surrogate  option  to  longer 
room  confinements. 

Massachusetts  provides  relatively  detailed  regulations  regarding  room  confine- 
ments.  See  109  CMR  5.01-5.09.   The  regulations  note  that  "[r]oom  confinement  is 
intended  as  a  means  for  controlling  seriously  disruptive  or  dangerous  behavior  in 
a  facility."   109  CMR  5.01.   Section  5.01  goes  on  to  provide  that  each  facility  must 
"develop  policy  guidelines  for  specific  behavior  that  will  result  in  room  confinement. 

Section  5.04  states  that  rooms  used  for  confinement  must  be  approved  by  the 
Office  for  Children,  and  that  the  room  must  be  adequately  lighted,  heated,  and 
ventilated,  and  shall  include  no  less  than  a  mattress,  bedding,  and  a  pillow,  and 
that  confinement  may  occur  in  the  room  of  the  juvenile. 

Section  5.05  states  that  ordinarily  room  confinement  may  only  occur  after 
authorization  from  the  unit  director  or  his  or  her  designee,  except  for  emergency 
confinements,  in  which  case  authorization  must  be  obtained  within  fifteen  minutes 
of  the  beginning  of  confinement. 

Section  5.06  provides  various  rules  for  room  confinements  of  less  than  two 
hours,  confinements  of  between  two  and  twelve  hours,  and  of  confinements  between 
twelve  and  twenty-four  hours.   Room  confinements  should  not  exceed  twenty-four 
consecutive  hours  unless  there  is  verbal  approval  from  the  Assistant  Commissioner 
for  Facility  Operations.   There  is  no  absolute  time  limit  on  room  confinements. 
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Confined  juveniles  must  be  given  access  to  the  room  confinement  mediator  and  must 
be  given  an  opportunity  to  respond  to  the  charges  before  confinement  exceeds  two 
hours. 

Section  5.07  provides  that  a  visual  observation  shall  be  made  every  five 
minutes  while  a  juvenile  is  in  confinement.   Constant  observation  shall  be 
maintained  if  the  juvenile  is  regarded  as  a  suicide  risk. 

Section  5.08  provides  that  any  juvenile  confined  for  twelve  consecutive 
hours  or  more  must  be  visited  at  least  once  during  every  three  hours  by  someone 
from  the  administrative  staff,  counseling  staff,  or  medical  staff. 

19.1.3:   USE  OF  PHYSICAL  FORCE /CORPORAL  PUNISHMENT 

All  three  sets  of  standards  would  impose  an  absolute  bar  on  corporal 
punishment.   NAC  4.51,  Task  Force  20.4,  Corrections  4.8.   The  NAC  and  the  IJA/ABA 
would  allow  for  the  use  of  physical  force  under  certain  circumstances.   Generally 
physical  force  can  be  used  in  three  situations: 

1.  For  self-defense; 

2.  To  prevent  a  juvenile  from  escaping; 

3.  To  restrain  juveniles  in  danger  of  inflicting  harm  to  themselves  and 
others  . 

The  IJA/ABA  would  also  allow  the  use  of  physical  force  to  restrain  a 
juvenile  from  inflicting  serious  property  damage. 

The  IJA/ABA  recommends  that  anytime  that  a  staff  member  uses  physical 
force  against  a  juvenile  they  should  be  required  to  file  a  report. 

Massachusetts  has  no  explicit  regulatory  prohibitions  on  the  use  of  physical 
force  or  corporal  punishment. 

19.1.4:   PHYSICAL  RESTRAINTS 

The  Task  Force  has  no  standard  on  mechanical  restraints.   The  IJA/ABA' s 
standard  states  that  "[g]iven  the  small  size  of  programs,  it  should  not  be 
necessary  to  use  mechanical  restraints  within  the  facility."   Corrections  7.8(A). 
The  NAC  standards  do  allow  for  the  use  of  mechanical  restraints  under  two  conditions: 
(1)  during  transportation  (when  necessary  for  public  safety),  or  (2)  when  a 
juvenile  is  uncontrollable  and  constitutes  a  serious  danger  to  him/herself  or  to 
others.   NAC  4.61.   Mechanical  restraints  should  not  be  used  for  more  than  thirty 
minutes  except  during  transportation.   When  in  restraints,  a  juvenile  should  not 
be  attached  to  any  fixtures  or  furniture. 

The  commentary  .to  NAC  4.61  notes  that  the  term  "mechanical  restraints" 
includes  handcuffs,  ropes,  chains,  straitjackets,  and  other  such  types  of  security 
equipment.   The  commentary  also  notes  that  "[t]he  restriction  on  the  use  of 
mechanical  restraints  is  based  on  the  concept  of  least  restrictive  alternative." 

Massachusetts  has  a  series  of  relatively  comprehensive  regulations  dealing 
with  mechanical  restraints  for  the  control  of  juveniles  committed  to  or  detained 
by  the  Department  of  Youth  Services.   See  109  CMR  6.01-6.05.   Section  6.04  provides 
for  the  following  procedures  with  respect  to  mechanical  restraints: 
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1.  Mechanical  restraints  may  be  used  only  in  cases  when  the  uncontrollable 
behavior  of  a  juvenile  presents  a  serious  threat  to  the  safety  of  the  juvenile  or 
others,  and  it  may  be  used  only  after  all  reasonable  alternatives  have  been  attempted. 

2.  Any  use  of  mechanical  restraints  requires  the  approval  of  the  program 
director  or  the  senior  administrator  on  duty. 

3.  All  restrained  juveniles  must  be  supervised  by  a  staff  member,  and  must  not 
be  left  alone. 

4.  Mechanical  restraints  may  never  by  attached  to  a  fixed  object,  and  they  may 
not  be  used  in  excess  of  one  hour  unless  the  DYS-central  administrator  on  call  has 
been  contacted  and  has  approved. 

5.  The  use  of  mechanical  restraints  must  be  entered  in  the  daily  log. 

6.  An  incident  report  must  be  submitted  prior  to  the  ending  of  the  shift,  and 
a  copy  must  be  forwarded  to  the  Bureau  of  Facility  Operations  no  later  than  the  next 
business  day. 

19.1.5:   CHEMICAL  RESTRAINTS 

The  Task  Force  has  no  standards  on  chemical  restraints.   The  IJA/ABA  and  NAC 
agree  that  chemical  restraints  can  be  used  in  extreme  situations  under  strict  controls 
NAC  4.62,  Corrections  7.8(B).   The  NAC  provides  more  specifically  that  chemical 
restraints  should  only  be  used  when  a  juvenile  is  so  uncontrollable  that  no  other  mean 
of  restraint  can  prevent  the  juvenile  from  harming  him/herself,  and  then  they  may  be 
administered  only  be  a  physician  or  a  registered  nurse.   NAC  4.62  provides  relatively 
elaborate  guidelines  regarding  when  a  registered  nurse  may  be  authorized  to  administer 
psychiatric  medication. 

Massachusetts  has  no  regulatory  provisions  relative  to  the  use  of  chemical 
restraints. 

19.1.6:   LOSS  OF  PRIVILEGES 

The  NAC  and  the  IJA/ABA  agree  that  the  temporary  suspension  of  certain  privilege 
is  an  acceptable  and  perhaps  preferred  method  of  disciplining  misbehaving  juveniles. 
NAC  4.53,  Corrections  8.7.   The  IJA/ABA,  unlike  the  NAC,  recommends  certain  time 
frames  for  the  suspension  of  privileges  in  cases  of  major,  minor,  and  petty  infraction: 

The  NAC  and  IJA/ABA  are  at  odds  about  certain  details  concerning  loss  of  privile; 
particularly  about  which  privileges  may  be  suspended.   The  IJA/ABA  would  allow  for  the 
curtailment  of  access  to  movies,  radio  and  television,  as  well  as  participation  in 
recreational,  athletic,  or  outside  activities,  and  access  to  telephones  (except  for 
calls  to  family  or  attorneys).   The  commentary  to  NAC  4.53  states  that  "[t]his  does 
not  appear  to  be  consistent  with  the  ruling  of  several  courts,  nor  is  it  consistent 
with  this  standard  [citing  to  Lollis  v.  New  York  State  Department  of  Social  Services, 
322  F.Supp.  473  (S.D.N.Y.  1970)  and  Morales  v.  Thurman,  383  F.Supp.  53  (E.D.Tex  1974) 
reviewed  and  remanded  on  other  grounds]."   The  commentary  maintains  that  both  the 
Lollis  and  the  Morales  cases  indicate  that  one  of  the  minimum  requirements  of  a 
professional  treatment  plan  is  the  right  to  recreation  and  exercise.   The  NAC,  by 
comparison,  would  permit  suspension  only  of  the  use  of  television,  radio  and  phonograpl 
smoking,  and  special  activities  outside  the  facility. 

Massachusetts  has  no  regulatory  provisions  on  the  loss  of  privileges  for  juvenilt 
committed  to  the  Department  of  Youth  Services. 


19.1.7:   GOOD. TIME  CREDITS 


Only  the  IJA/ABA  has  a  provision  relative  to  "good  time  credits,"  which  provides 
that  the  correctional  agency  may  credit  five  percent  good  time  against  the  length  of 
the  disposition  for  good  behavior.   Corrections  7.9.   Good  time  credits,  once  earned, 
should  be  forfeited  only  as  a  sanction  of  the  disciplinary  process. 

Massachusetts  regulatory  law  has  no  provision  for  good  time  credits  for 
adjudicated  juveniles  committed  to  the  Department  of  Youth  Services. 


-117- 


19.1.8:   OTHER  DISCIPLINARY  MEASURES 

The  IJA/ABA  and  NAC  basically  prohibit  any  form  of  disciplinary  sanctions 
other  than  the  ones  that  have  been  explicitly  listed.   The  IJA/ABA,  in  Corrections 
8.7(F),  specifically  proscribes  the  following  types  of  punishment: 

1.  Corporal  punishment. 

2.  The  wearing  of  special  clothing  or  an  insignia. 

3.  Placement  on  a  restricted  area. 

4.  Alterations  in  regular  sleeping  patterns. 

5.  Engagement  in  arduous  physical  labor. 

6.  Being  under  a  rule  of  strict  silence. 

7.  Any  other  punishment  designed  to  cause  contempt,  ridicule,  or  physical 
pain. 

The  NAC,  in  standard  4.411,  specifies  that  the  enumerated  rights  listed  in 

standards  4.41  to  4.410  should  be  inalienable,  and  may  not  be  diminished  or 

denied  for  disciplinary  reasons.  The  rights  listed  in  standards  4.41  through 
4.410  include: 

1.  The  right  to  receive  mail  and  be  free  from  censorship. 

2.  The  right  to  wear  one's  own  clothes  and  choose  one's  own  personal 
appearance. - 

3.  The  right  to  outside  visitation. 

4.  The  right  to  religious  freedom. 

5.  The  right  to  notice  of  the  rules. 

6.  The  right  to  be  free  from  unreasonable  searches. 

7.  The  right  to  be  free  from  unreasonably  arduous  or  demeaning  work 
assignments. 

8.  The  right  to  care  and  treatment. 

Massachusetts  regulatory  law  provides  for  two  types  of  instruments  which 
are  not  so  much  disciplinary  as  rewarding  of  good  behavior.   The  revocation  of 
either  of  these  liberties  may  be  used  as  a  disciplinary  sanction  however.   The 
two  instruments  are  the  granting  of  passes  (see  109  CMR  7.01-7.07),  and  the 
granting  of  conditional  liberty  (see  109  CMR  8.01-8.13).   109  CMR  7.01  explains 
that  the  purposes  of  passes  is  to  "recognize  progress  made  by  a  juvenile  and  to 
prepare  the  juvenile  for  release  into  the  community  under  aftercare  supervision." 
Youths  confined  to  detention  are  not  eligible  for  passes  other  than  emergency 
passes.   The  regulations  set  forth  various  eligibility  criteria  and  procedures 
for  obtaining  a  pass.   109  CMR  7.07  states  that  the  juvenile  receiving  a  pass 
must  agree  to  abide  by  the  rules  established  by  the  granting  facility,  and  that 
"[a]ny  violation  of  these  rules  may  result  in  the  immediate  return  of  the  juvenile 
to  the  program  and  loss  of  future  pass  privileges."   The  regulations  do  not 
specify  any  hearings  or  other  due  process  procedures  to  determine  whether  rules 
alleged  to  have  been  violated  by  a  juvenile  while  on  pass  were  actually  violated. 

109  CMR  8.01  indicates  that  the  purpose  of  conditional  liberty  is  "to 
enhance  the  treatment  progress  of  the  committed  juvenile,  with  a  view  towards 
the  speedy  return  of  the  juvenile  to  the  community."   Conditional  liberty  involves 
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the  placement  of  a  juvenile  in  a  setting  less  restrictive  than  a  secure  facility. 
Only  juveniles  placed  in  secure  facilities  are  eligible  for  conditional  liberty. 
A  juvenile  placed  on  conditional  liberty  signs  a  conditional  liberty  agreement, 
violations  of  which  will  subject  a  juvenile  to  a  revocation  hearing.   The 
procedures  for  the  granting  of  conditional  liberty,  the  procedures  at  the 
revocation  hearing,  and  the  procedures  on  appeal  are  spelled  out  with  considerable 
detail  in  109  CMR  8.01-8.13. 

19.1.9:   USE  OF  WEAPONS  BY  PROJECT  STAFF 

Only  the  IJA/ABA  has  a  standard  on  the  use  of  weapons  by  project  staff. 
That  standard  basically  prohibits  the  correctional  agency  staff  from  taking  any 
weapons  into  the  facility.   Corrections  7.8(C). 

19.1.10:   DISCIPLINARY  HEARINGS 

The  three  sets  of  standards  have  similar  requirements  around  disciplinary 
hearings  except  that  they  have  differences  regarding  timing.   Compare  NAC  4.51, 
Task  Force  20.5,  and  Corrections  8.9.   The  Task  Force  requires  a  disciplinary 
hearing  any  time  sanctions  are  imposed  for  a  period  of  twenty-four  hours  or  more. 
The  NAC  requires  a  disciplinary  hearing  anytime  sanctions  are  imposed  for  a  period 
of  seven  days  or  more;  when  sanctions  are  imposed  for  twenty-four  hours  or  more  ' 
(or  when  room  confinement  is  imposed  for  an  hour  or  more)  juveniles  are  entitled 
to  notice  of  the  alleged  infraction,  access  to  the  facility  ombudsman  or  to  a 
person  of  an  equivalent  capacity,  and  an  opportunity  to  respond  to  the  allegations. 
The  IJA/ABA  requires  a  disciplinary  hearing  in  cases  of  major  and  minor  infractions, 
but  not  in  cases  of  petty  infractions.   A  major  infraction  is  any  act  that  would 
constitute  a  felony  under  the  law  of  the  jurisdiction  (Corrections  8.3)  while  a 
minor  infraction  is  an  act  that  would  constitute  a  misdemeanor  under   the  law  of 
the  jurisdiction  as  well  as  other  enumerated  acts  of  noncriminal  misbehavior 
(Corrections  8.4).   A  petty  infraction  is  any  act  of  noncriminal  misbehavior 
that  is  not  considered  a  minor  infraction  (Corrections  8.5). 

If  a  disciplinary  hearing  is  required,  all  three  sets  of  standards  insist 
that  it  comport  with  fairly  rigorous  due  process  standards.   Requirements  include: 
particularized  written  notice,  representation  by  the  facility  ombudsman  or  some 
other  appropriate  person,  the  presentation  of  evidence  and  testimony,  confrontation 
and  cross-examination  of  witnesses,  an  impartial  hearing  examiner  or  board,  a  tape 
recording  or  some  other  transcript  of  the  proceedings,  written  findings,  and  a 
right  to  some  sort  of  review.   The  standards  are  not  identical  in  the  detail  of 
due  process  requirements  that  they  would  require  at  disciplinary  hearings. 

Massachusetts  regulatory  law  does  not  provide  for  a  general  disciplinary 
hearing  against  adjudicated  juveniles  accused  of  committing  some  infraction  of  the 
rules.   109  CMR  8.09  provides  for  a  revocation  hearing  in  case  conditional  liberty 
is  to  be  withdrawn  (see  discussion  of  #19.1.8,  supra)  and  109  CMR  2.04  provides 
for  "administrative  relief"  in  the  case  of  anyone  aggrieved  by  the  actions  of  the 
Department  of  Youth  Services  or  a  DYS-contracted  vendor.   The  Commissioner  of  the 
Department  of  Youth  Services  must  convene  a  hearing  within  seven  business  days  of 
receiving  a  complaint  in  writing  from  a  person  alleging  to  have  been  aggrieved. 
109  CMR  2.05  also  provides  for  sanctions  against  Department  employees  who  violate 
the  requirements  of  109  CMR,  M.G.L.  c.  66A,  the  Fair  Information  Practices  Regulations 
of  EOHS,  or  101  CMR  8.00  et.  seq.   Sanctions  include  the  possibility  of  suspension, 
reprimand,  dismissal,  or  civil  law  suits. 
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19.1.11:   APPEALS  OF  DISCIPLINARY  HEARINGS 

The  three  sets  of  standards  are  somewhat  at  odds  on  the  details  of  appellate 
review  of  disciplinary  hearings.   Compare  NAC  4.54,  Task  Force  20.6,  Corrections 
8.9(G).   The  NAC  provides  briefly  that  a  juvenile  entitled  to  a  disciplinary 
hearing,  as  part  of  the  accompanying  due  process  rights,  should  also  be  entitled 
to  review  of  the  decision  by  the  agency  director  or  an  agency  official  above  the 
level  of  facility  director,  or  by  an  independent  review  board.   The  Task  Force, 
on  the  other  "hand,  would  allow  appeals  of  disciplinary  hearings  to  an  independent 
and  impartial  hearing  officer  in  the  state  agency  on  one  of  the  following  three 
grounds  only:   (1)  the  procedural  safeguards  provided  for  in  the  correctional 
agency's  disciplinary  system  were  not  met;  (2)  new  evidence  is  now  available  that 
would  be  relevant  and  material  to  the  findings;  and  (3)  the  disposition  was 
disproportionate  in  relation  to  the  findings.   The  IJA/ABA  would  require  different 
levels  of  review  depending  on  the  type  of  infraction.   For  petty  infractions  the 
IJA/ABA  would  not  allow  further  review.   For  minor  infractions  the  IJA/ABA  would 
allow  review  by  the  program  director  at  the  request  of  the  juvenile.   For  major 
infractions  the  IJA/ABA  would  also  allow  review  of  the  program  director's  decision 
by  an  independent  review  body  as  part  of  the  grievance  mechanism  of  juvenile 
corrections.   See  Corrections  9.2(C) (11). 

Massachusetts  regulations  do  not  provide  for  a  disciplinary  hearing  but 
they  do  provide  for  the  right  to  appeal  the  results  of  a  revocation  hearing 
(see  #19.1.10,  "Disciplinary  Hearings")  to  the  Deputy  Commissioner  of  D.Y.S. 

19. J:   TRANSFER  PROCEDURES  BETWEEN  JUVENILE  FACILITIES 

The  three  sets  of  standards  have  divergent  provisions  on  the  transfer  of 
juveniles  between  facilities.   The  Task  Force  has  no  specific  standards  whatsoever. 
The  IJA/ABA  standard,  Corrections  7.7,  basically  allows  for  liberal  transfer 
between  programs  within  the  "category  of  disposition"  determined  by  the  court. 
It  is  difficult  to  discern  how  the  IJA/ABA  defines  "category  of  disposition"; 
from  the  commentary  to  Corrections  7.7  it  appears  that  there  are  at  least  three 
categories  of  disposition  as  defined  in  Dispositions  3.1-3.3:   a  nominal  disposition, 
a  conditional  disposition  and  a  custodial  disposition  (see  #16. A,  "Dispositional 
Alternatives").   A  "category  of  disposition"  might  also,  however,  include  sub- 
categories of  the  three  dispositional  types  defined  in  Dispositions  3.1-3.3. 
Under  a  "custodial  disposition,"  juveniles  may,  for  example,  be  committed  to  a 
nonsecure  or  a  secure  residential  facility.   In  any  case,  Dispositions  5.4  makes 
clear  that  the  correctional  agency  itself  has  no  power  to  impose  a  more  severe 
disposition;  at  the  most,  the  correctional  agency  may  petition  the  committing 
court  to  impose  the  next  most  severe  category  of  sanctions. 

The  NAC  distinguishes  sharply  between  transfers  to  more  secure  facilities 
and  transfers  to  less  secure  facilities.   Compare  NAC  4.71  and  4.72.   For  transfers 
to  more  secure  facilities,  a  hearing  must  be  held  that  comports  with  the  due  process 
requirements  for  disciplinary  hearings  set  forth  in  standard  4.54  (see  #19.1.10, 
"Disciplinary  Hearings") .   A  juvenile  may  only  be  transferred  to  a  more  secure 
facility  or  unit  if  one  of  the  following  three  conditions  is  met: 

1.  The  juvenile  poses  a  danger  to  him/herself  or  others; 

2.  The  juvenile's  actions  demonstrate  that  he/she  cannot  be  controlled  in 
the  facility  or  unit  or  placement  due  to  its  lack  of  security; 

3.  The  service  benefits  to  the  particular  juvenile  of  the  more  secure  facility 
or  unit  substantially  outweigh  any  detrimental  effect  of  the  greater  constraints 

on  liberty. 
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NAC  4.71  also  indicates  that  transfers  from  nonresidential  to  residential 
programs  and  from  foster  care  to  other  residential  programs  should  only  be 
authorized  after  a  judicial  hearing  pursuant  to  NAC  3.1810  (see  #16.F,  "Enforcement 
of  Dispositional  Order") . 

NAC  4.72  provides  that  transfers  to  a  less  secure  facility  may  be  made 
without  a  hearing. 

The  commentary  to  NAC  4.71  explains  that  while  the  Supreme  Court  determined 
in  Meachem  v.  Fano,  427  U.S.  215  (1976),  that  the  transfer  of  an  adult  inmate  to 
a  higher  level  of  security  within  a  prison  system  did  not  violate  the  inmate's 
Fourteenth  Amendment  liberty  interest,  since  there  was  an  absence  of  a  constitutional 
right  or  state-induced  expectation  to  remain  at  a  single  level  of  security  once  a 
sentence  had  been  imposed,  adjudicated  juveniles  have  a  state-induced  expectation 
of  minimal  and  appropriate  security.   Transfers  to  a  less  secure  facility,  on  the 
other  hand,  do  not  involve  an  infringement  of  any  state-induced  liberty  interest 
but  are  "indicative  of  rehabilitative  progress  on  the  part  of  the  juvenile  and 
of  an  assessment  by  the  staff  that  more  freedom  is  consonant  with  the  needs  of  the 
individual  child."  Commentary  to  NAC  4.72. 

In  Massachusetts,  the  Department  of  Youth  Services'  power  to  make  placements 
and  transfer  juveniles  between  programs  is  relatively  unrestrained.  See  M.G.L. 
c.  120,  s.  6.  The  Code  of  Massachusetts  Regulations  allows  for  the  transfer  of 
juveniles  to  less  secure  programs  on  a  grant  of  "conditional  liberty"  and  makes 
provisions  for  the  revocation  of  such  conditional  liberty  after  a  hearing.  109 
CMR  8.01-8.13. 

19. K:   TRANSFER  PROCEDURES  BETWEEN  JUVENILES  AND  ADULT  FACILITIES 

All  three  sets  of  standards  agree  that  under  no  circumstances  should  a 
juvenile  be  transferred  from  the  jurisdiction  of  the  juvenile  correctional  agency 
to  an  adult  correctional  agency  or  institution.   NAC  4.73,  Task  Force  19.6(1), 
Corrections  2.2(B).   In  all  three  cases  the  prohibition  restricts  itself  to  a 
transfer  of  juveniles;  there  is  no  explicit  prohibition  in  any  of  the  standards 
on  the  transfer  of  persons  over  eighteen. 

The  commentary  to  Corrections  2.2  explains  that  the  IJA/ABA's  position 
against  transfer  is  derived  at  least  in  part  from  the  notion  that  the  administration 
of  juvenile  corrections  should  be  separate  from  that  of  adult  corrections.   The 
commentary  to  Corrections  2.2  states,   "the  underlying  rationale  for  a  separate 
juvenile  justice  process  applies  equally  to  the  administration  of  juvenile 
corrections.   The  juvenile  justice  process  serves  to  protect  juveniles  from  full 
exposure  to  the  criminal  justice  system."   The  NAC  adopts  the  logic  of  the  IJA/ABA 
explicitly  and  amplifies  that  "[t]he  attempt  to  eliminate  bad  influences  from 
'hardened'  criminals  is  clear:   the  absolute  prohibition  of  the  transfer  of 
juveniles  to  adult  facilities  to  prevent  such  exposure." 

Massachusetts  General  Law  does  not  provide  an  explicit  statement  on  the 
transfer  of  juveniles  to  adult  facilities.   All  of  the  available  evidence  would 
indicate  that  it  is  prohibited.   Ch.  119,  s.  58,  prohibits  a  court  from  committing 
a  delinquent  child  to  a  jail  or  house  of  correction.   Ch.  120,  s.  19  allows  DYS 
the  discretion  to  transfer  a  person  eighteen  years  or  older  to  the  Department  of 
Corrections  in  order  to  "protect  other  children  and  adolescents." 
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Notice  however  that  Massachusetts  does  have  a  statutory  provision  allowing 
for  the  transfer  of  a  juvenile  under  seventeen  sentenced  to  the  Massachusetts 
Reformatory  or  the  Reformatory  for  Women  to  the  Department  of  Youth  Services, 
if  the  Department  consents.   Obviously  this  statute  applies  only  to  juveniles 
who  were  tried  as  adults  pursuant  to  the  "waiver  of  juvenile  jurisdiction" 
provisions  of  Ch.  119,  s.  61.   Notice  that  none  of  the  three  sets  of  model 
standards  has  any  comparable  provision   for  the  transfer  of  juveniles  from  adult 
to  juvenile  facilities  after  their  conviction  in  an  adult  court.   Presumably 
this  is  because  the  model  standards  consider  their  transfer  of  jurisdiction 
provisions  sufficiently  rigorous  to  insure  that  juveniles  tried  as  adults  have 
been  found  by  a  judicial  decision  maker  not  to  be  amenable  for  rehabilitation  as 
a  juvenile. 

19. L:   TRANSFERS  TO  MENTAL  HEALTH  FACILITIES 

All  three  sets  of  standards  agree  that  the  juvenile  correctional  agency 
should  not  have  authority  to  make  administrative  transfers  of  juveniles  to 
mental  health  agencies  or  institutions,  but  that  such  transfers  may  be  made 
pursuant  to  a  judicial  hearing  only.   NAC  4.73,  Corrections  2.3(C),  Task  Force 
19.6(1).   The  standards  differ  somewhat  on  the  exact  type  of  hearing  that  must 
precede  a  transfer,  however.   The  IJA/ABA  insists  that  the  hearing  be  identical 
to  the  commitment  proceedings  required  for  nonadjudicated  juveniles.   The  NAC 
requires  that  the  hearing  conform  to  the  provisions  of  NAC  3.171  setting  forth 
minimum  due  process  standards  for  the  conduct  of  any  delinquency  or  noncriminal 
misbehavior  hearing  (see  #14. A,  "Mandated  Due  Process  Rights").   The  Task  Force 
states  only  that  transfers  to  mental  health  facilities  require  "court  approval." 

The  commentary  to  Corrections  2.3  is  not  lucid  in  explaining  the  standard's 
insistence  on  civil  commitment  proceedings.   The  commentary  notes  only  that  "[t]he 
separation  of  the  two  administrative  areas  is  necessary  to  ensure  that  all 
protections  afforded  to  nonadjudicated  juveniles  are  afforded  to  adjudicated 
juveniles. " 

The  commentary  to  NAC  4.73,  on  the  other  hand,  is  clearer  in  explaining 
the  need  for  a  judicial  hearing  before  allowing  the  transfer  of  an  adjudicated 
juvenile  to  a  mental  health  facility.   The  commentary  cites  a  number  of  cases 
for  the  proposition  that  the  transfer  of  an  inmate  from  an  adult  prison  to  a 
mental  health  institutions  affects  significant  rights.   See  e.g.  U.S.  ex  rel 
Shuster  v.  Herald,  410  F.2s  1071  (2nd  Cir.),  cert,  den.,  396  U.S.  847  (1969), 
and  Mathews  v.  Hardy,  137  U.S.  App.  D.C.  39  (1969).   The  commentary,  citing 
Hardy,  finds  that  "a  transfer  to  a  mental  hospital  from  a  prison  must  be 
accomplished  by  the  same  procedure  as  a  civil  commitment  for   four  reasons: 
(1)  there  is  a  stigma  attached  to  the  mentally  ill  which  is  different  from  that 
attached  to  the  criminal  class  in  general;  (2)  there  are  more  restrictions  on 
one's  freedom  and  routines  in  a  mental  hospital  than  in  a  prison;  (3)  the  length 
of  time  spent  in  the  mental  hospital  could  be  longer  than  the  original  sentence; 
and  (4)  a  person  mistakenly  placed  in  a  mental  hospital  might  suffer  irreparable 
'severe  emotional  and  psychic  harm.'"   The  commentary  then  cites  to  the  California 
Supreme  Court's  decision  in  In  re  Michael  E. ,  123  Cal.  103.   538  P. 2d  231  (1975), 
as  an  example  of  a  case  in  which  one  prominent  court  has  held  that  juveniles  may 
not  be  transferred  to  a  mental  institution  without  being  afforded  a  civil  commitment 
hearing  under  the  laws  of  the  jurisdiction. 

The  commentary  to  NAC  4.73  also  notes  that  in  Parham  v.  J.R. ,  442  U.S.  584 
(1979)  the  Supreme  Court  of  the  United  States  held  that  a  juvenile  may  be 
hospitalized  in  a  mental  facility  after  an  examination  by  a  staff  physician.   A 
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civil  commitment  hearing  or  some  other  administrative  hearing  entailing  relatively 
formal  standards  of  due  process  was  not  required  by  the  court.   The  court  did 
state  however  that  states  were  free  to  insist  oh  a  more  formal  procedure  if  they 
saw  fit  to  do  so. 

Massachusetts  General  Law  requires  a  civil  commitment  proceeding  before  a 
juvenile  may  be  transferred  to  a  mental  health  facility.   Ch.  120,  s.  14.   Notice, 
however,  that  the  language  of  section  14  is  partially  outdated  and  partially 
imprecise. 

19. M:   JUVENILE  GRIEVANCE  PROCEDURES 

All  three  sets  of  standards  provide  for  some  form  of  grievance  procedure, 
and  all  three  seem  reluctant  to  give  the  proposed  grievance  procedure  precise 
form.   NAC  4.81,  Task  Force  20.1,  20.2,  Corrections  9.2.   The  NAC  and  the  IJA/ABA 
are  specific  in  stating  that  no  single  model  for  a  grievance  procedure  is  preferred, 
The  Task  Force,  while  not  opposing  a  particular  model  states  only  that  a  "full 
hearing"  should  be  afforded.   The  NAC  and  IJA/ABA  do  provide  certain  guidelines 
which  are  to  be  considered  in  the  establishment  of  a  grievance  mechanism.   The 
NAC  states  that  the  grievance  mechanism  should  provide  for  review  of  grievances 
by  an  agency  official  above  the  level  of  the  facility  director  and  by  an  inde- 
pendent review  board,  or  by  an  impartial  individual  not  employed  by  the  agency; 
time  limits  for  resolution  of  the  grievance;  and  the  involvement  of  staff  and 
juveniles. 

The  IJA/ABA  sets  forth  fourteen  principles  which  are  to  govern  individual 
grievance  mechanisms.   These  include,  among  others: 

1.  That  the  mechanisms  employed  should  be  simple  and  the  levels  of  review 
kept  to  a  minimum. 

2.  That  residents  should  be  entitled  to  representation  and  other  assistance 
at  all  levels,  including  informal  resolution  within  the  established  procedure. 

3.  That  there  should  be  brief  time  limits  for  the  receipt  of  all  responses 
to  a  grievance  as  well  as  for  action  that  is  required  to  relieve  the  grievance. 

4.  That  no  reprisals  should  be  permitted  against  anyone  using  the  grievance 
mechanism;  etc. 

The  Task  Force  would  insist  on  a  "full  hearing"  in  response  to  a  juvenile 
grievance,  and  would  entitle  the  juvenile  to  select  a  representative  from  among 
other  juveniles,  staff,  or  volunteers  regularly  participating  in  the  program. 
Also,  the  grievance  procedure  would  have  to  provide  for  levels  of  review,  which 
should  be  kept  to  a  minimum.  The  final  level  of  advisory  review  should  be  made 
by  an  independent  party  outside  of  the  state  agency. 

109  CMR  2.04  provides  for  a  grievance  hearing  for  any  person  aggrieved  by 
the  actions  of  the  Department  of  Youth  Services  or  vendor  employees.   The  aggrieved 
person  must  present  his  allegations  to  the  Commissioner  in  person  or  in  writing, 
whereupon  the  Department  will  schedule  a  hearing.   The  hearing  is  held  before  the 
Commissioner  or  his  designee.   A  written  decision  must  be  issued  within  seven 
business  days  of  the  hearing. 

109  CMR  2.05  provides  for  sanctions  against  employees  of  the  Department  of 
Youth  Services  and  "other  persons"  who  violate  the  requirements  of  any  of  the 
following:   109  CMR,  M.G.L.  c.  66A,  The  Fair  Information  Practices  Regulations  of 
EOHS,  and  101  CMR  8.00  et  seq.   Employees  or  other  persons  violating  these  laws 
and  regulations  may  be  subjected  to  the  sanctions  provided  therein,  including  but 
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not  limited  to  reprimand,  suspension,  or  dismissal,  or  to  civil  lawsuits  brought 
by  data  subjects  against  them. 

20:   EXTENSION  OF  COMMITMENT 

None  of  the  three  sets  of  standards  provide  for  extensions  of  commitment. 
Consequently,  the  discussion  here  will  focus  on  the  provisions  of  Massachusetts 
law  relative  to  extensions  of  commitment.   It  should  be  noted  that  the  NAC  and 
Task  Force  provide  that  any  disposition  may  not  exceed  a  juvenile's  twenty-first 
birthday.   NAC  3.115,  Task  Force  14.2.   The  IJA/ABA  provides  that  a  disposition 
may  not  exceed  thirty-six  months  in  duration.   Transfer  Between  Courts  1.2.   The 
IJA/ABA  also  provides  that  a  disposition  may  not  ordinarily  be  made  after  a 
juvenile's  seventeenth  birthday,  except  that  the  statute  of  limitations  can 
extend  that  period  for  a  maximum  of  three  years.   For  a  more  detailed  discussion, 
see  #16. B,  "Duration  of  Disposition." 

The  commentary  to  Task  Force  14.2  sets  forth  two  reasons  why  the  dispositional 
jurisdiction  of  the  family  court  should  have  a  definite  end:   (1)  the  unnecessary 
retention  of  juvenile  jurisdiction  can  deny  a  person  their  full  rights  as  an  adult; 
and  (2)  dispositional  authority  may  vary  between  adult  and  family  courts. 

20. A:   EXTENSION  OF  COMMITMENT 

M.G.L.  Ch.  120,  s.  17  provides  that  whenever  the  Department  of  Youth  Services 
is  of  the  opinion  that  the  discharge  of  a  person  within  its  control  would  be 
"physically  dangerous  to  the  public  because  of  the  person's  mental  or  physical 
deficiency,  disorder,  or  abnormality,"  it  may  petition  the  court  for  an  extension 
of  commitment. 

20. B:   EXTENSION  HEARING 

M.G.L.  Ch.  120,  s.  18  provides  for  a  "full  hearing"  on  the  issue  of  extension 
of  commitment,  including  proper  notice,  the  right  to  counsel  and  to  have  counsel 
appointed  in  cases  of  indigency,  and  to  services  of  process  to  compel  the  attendance 
of  witnesses  and  the  production  of  evidence. 

20. C:   APPEAL  OF  EXTENSIONS  OF  COMMITMENT 

If  an  extension  of  commitment  is  ordered  by  a  juvenile  court,  M.G.L.  Ch.  120, 
s.  20  provides  for  an  appeal  to  a  district  court  jury  session,  the  appeal  to  be 
taken  in  the  same  manner  as  judgments  "of  a  justice  sitting  without  a  jury  in 
criminal  cases."  Notice  that  the  appeal  goes  to  a  jury  session. 

20. D:   LIMITATIONS  ON  EXTENSION  OF  COMMITMENT 

M.G.L.  Ch.  120,  s.  19  provides  no  limitations  on  how  many  times  a  person's 
commitment  to  the  custody  of  the  Department  may  be  reextended.   Section  19 
provides  that  persons  who  were  originally  convicted  of  delinquency  or  waywardness 
must  have  their  commitments  reextended  every  two  years  if  the  Department  is  to 
maintain  custody.   In  the  case  of  persons  who  were  committed  to  the  custody  of 
the  Department  after  their  conviction  in  criminal  proceedings,  the  Department 
need  apply  for  extensions  of  commitment  only  every  five  years.   Section  19  also 
provides  that  the  Department  has  the  apparently  discretionary  power  to  transfer 
any  person  over  eighteen  in  its  custody  to  the  Department  of  Corrections  for 
placement  in  an  appropriate  institution. 
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21.   MISCELLANEOUS  PROVISIONS 

All  three  of  the  model  standards  have  a  number  of  provisions  which  have  not 
been  discussed  in  this  analysis  because  their  relevancy  to  the  drafting  of  a 
revised  juvenile  code  is  of  marginal  value.   Something  of  their  general  content 
should  be  mentioned  however.   Major  areas  of  content  which  were  excluded  from 
this  analysis  include  the  following  four:   materials  as  to  possible  delinquency 
prevention  program  strategies;  materials  regarding  the  administration  of  youth 
oriented  agencies;  materials  regarding  the  intervention  function  of  law  enforce- 
ment and  other  governmental  agencies;  and  materials  regarding  the  noncriminal 
misbehavior  and  abuse  and  neglect  jurisdiction  of  the  family  courts.   Other  more 
specific  areas  of  content  which  were  excluded  include  materials  deriving  from 
the  IJA/ABA's  volumes  on  schools  and  education,  architecture  of  facilities,  and 
the  rights  of  minors. 

The  IJA/ABA  volumes  in  particular  addressed  a  very  wide  range  of  issues. 
The  scope  of  the  Joint  Commission's  concern  can  be  seen  by  examining  the  range 
of  volume  titles  found  in  Appendix  A. 
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**This  Appendix  lists  the  twenty-three  volumes  of  the  IJA/ABA  standards,  with 
their  corresponding  abbreviations,  in  alphabetical  order.   The  volumes  were  not 
assigned  any  particular  order  by  the  drafters  of  the  IJA/ABA  standards. 


Abuse  and  Neglect  AB 

Adjudication  A 

Appeals  and  Collateral  Review  ACR 

Architecture  of  Facilities  AF 

Correctional  Administration  CA 

Counsel  for  Private  Parties  CPP 

Court  Organization  and  Administration  COA 

Dispositional  Procedure  DP 

Dispositions  D 

Interim  Status  IS 

Juvenile  Delinquency  and  Sanctions  JDS 

Juvenile  Probation  Function  JPF 

Juvenile  Records  and  Information  Systems  JRIS 

Monitoring  M 

Noncriminal  Misbehavior  NM 

Planning  for  Juvenile  Justice  PJJ 

Police  Handling  of  Juvenile  Problems  PHJP 

Pretrial  Court  Proceedings  PCP 

Prosecution  p 

Rights  of  Minors  RM 

Schools  and  Education  SE 

Transfer  Between  Courts  TBC 

Youth  Service  Agencies  YSA 
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**In  this  Appendix  "NAC"  refers  to  the  National  Advisory  Committee  standards, 
"T.F."  refers  to  the  Task  Force  standards,  and  "ABA"  refers  to  the  joint  standards 
of  the  Institute  for  Judicial  Administration  and  the  American  Bar  Association. 

**The  volumes  of  the  IJA/ABA  standards  are  abbreviated  in  accordance  with  the 
abbreviations  found  in  Appendix  A.   Thus  "JRIS  2.1"  is  a  reference  to  standard 
2.1  of  the  volume  "Juvenile  Records  and  Information  Systems." 

1.  PURPOSE  OF  CODE 

NAC:   N/S 
T.F.:   N/S 
ABA:   JDS  1.1 

2.  DEFINITION  OF  TERMS 

NAC:   N/S 
T.F.:   N/S 
ABA:   N/S 

3.  JURISDICTION  GENERALLY 

NAC :  3.11 
T.F.:  8.2 
ABA:   JDS  2.1,  2.2,  2.3 

A)  DELINQUENCY  DEFINED 
NAC:   3.111 

T.F.:   9.1 

ABA:   JDS  2.2,  TBC  1.1 

B)  JURISDICTION  OVER  NONCRIMINAL  MISBEHAVIOR 
NAC:   3.112 

T.F.:   8.2  -  families  with  service  needs 
ABA:   JDS  2.3,  NM  1.1 

C)  MAXIMUM  AND  MINIMUM  AGE  LIMITS 
NAC:   3.115 

T.F.:   9.2,  9.3 
ABA:   JDS  2.1 

D)  TIME  AT  WHICH  JURISDICTION  ATTACHES 
NAC:   3.115 

T.F.:   9.4 
ABA:   JDS  2.1 

E)  SUPERSEDING  AGE  LIMIT  BEFORE  APPREHENSION  OR  FINAL  DISPOSITION 
NAC:   3.115 

T.F.:   9.4 

ABA:   JDS  2.1(B) 

F)  DELINQUENT  ACTS  COMMITTED  BY  CHILDREN  UNDER  THE  MINIMUM  AGE 
NAC:   3.112(d) 

T.F.:   10.8 
ABA:   N/S 


G)  WAIVER  OF  JURISDICTION  (CRIMINAL  TRANSFER) 
NAC:   3.116 
T.F.:   9.5 
ABA:   TBC  2.1,  2.2,  2.3,  2.4 

H)  VENUE 

NAC:   3.118 
T.F.:   9.6 
ABA:   N/S 

I)  JURISDICTION  OVER  MENTALLY  DEFECTIVE  JUVENILES 
NAC:   N/S 
T.F.:   8.2 
ABA:    COA  1.1(A) 

J)  JURISDICTION  OVER  TRAFFIC  OFFENSES 
NAC:   3.111 
T.F.:   9.7 
ABA:   JDS  2.2(B) 

K)  INTERACTION  WITH  THE  FEDERAL  COURTS 
NAC:   3.114 
T.F.:   N/S 
ABA:   N/S 

L)  JURISDICTION  OVER  ADULTS  ACCUSED  OF  CONTRIBUTION 
NAC :   3.117 
T.F.:   8.2 
ABA:   N/S 

4.   STRUCTURE  OF  COURT  SYSTEM 

A)  COURT  ORGANIZATION 
NAC:  3.11 

T.F.:   8.1,  last  sentence 
ABA:    COA  1.1 

B)  LEVEL  OF  TRIAL  COURT  JURISDICTION 
NAC:   3.121 

T.F.:   8.1 
ABA:     COA  1.1 

C)  QUALIFICATION  AND  TENURE  OF  JUDGES 
NAC:   3.123,  3.122 

T.F.:   8.4,  17.1,  17.2 
ABA:    COA  2.1 

D)  USE  OF  QUASI-JUDICIAL  DECISION  MAKERS 
NAC:   3.124 

T.F.:   8.3,  17.3 
ABA:     COA  2.2,  3.2 

E)  PROSECUTORS  IN" FAMILY  OR  JUVENILE  COURT 
NAC:.  N/S 

T.F.:   15.1,  15.3,  15.8 
ABA:   P  1.1,  2.1,  6.2 

F)  COURT  RULES  OF  PROCEDURE 
NAC:   N/S 

T.F.:   8.6 
ABA:   N/S 


5.  COMMENCEMENT  OF  PROCESS  GENERALLY 

NAC:  3.141 
T.F.:  21.1 
ABA:   JPF  2.1 

A)  FILING  OF  COMPLAINT 
NAC:   3.142 

T.F.:   15.14 
ABA:   PCP  1.1 

B)  FILING  OF  PETITION 
NAC:  3.142,  3.163 
T.F.:  21.2,  15.15 
ABA:   PCP  1.1,  1.3,  1.4 

C)  EXAMINATION  OF  COMPLAINT  OR  PETITION 
NAC:   3.142 

T.F.:   N/S 
ABA:   A  1.1(B) 

D)  ISSUANCE  OF  COMPLAINT  OR  PETITION 
NAC:   3.163 

T.F.:   N/S 
ABA:   PCP  1.4 

E)  FORM  AND  CONTENT  OF  COMPLAINT  OR  PETITION 
NAC:   3.164 

T.F.:   12.5 
ABA:   PP  1.3 

6.  ARREST,  WARRANT,  AND  SUMMONS 

A)  STANDARDS  FOR  WARRANTLESS  ARREST  OF  JUVENILE 
NAC:   N/S 

T.F.:   5.6 

ABA:   PHJP  3.2(A)  (B) 

B)  STANDARDS  FOR  ISSUANCE  OF  WARRANT  FOR  JUVENILE 
NAC:  2.231,  2.232,  2.242,  2.243 

T.F.:   N/S 

ABA:   PCP  1.5(E) 

C)  STANDARDS  FOR  ISSUANCE  OF  SUMMONS  FOR  JUVENILES 
NAC:   N/S,  but  see  2.231 

T.F.:   12.5 

ABA:   PCP  1.5(A) (B) (C) (D) ,  IS  7.1,  7.2,  7.3 

D)  CONTENTS  OF  SUMMONS  OR  WARRANT 
NAC:   2.234 

T.F.:   12.5 
ABA:   PCP  1.5 

E)  SUMMONING  OF  PARENT,  GUARDIAN,  OR  OTHER  PERSON 
NAC:   N/S 

T.F.:   12.5 
ABA:   PCP  1.5 


F)  MANNER  OF  SERVICE 
NAC:   3.164 
ToF.:   12.5 

ABA;   PP  1.5(C) 

G)  WAIVER  OF  SERVICE  OF  SUMMONS 
NAC:   N/S 

T.F.:   N/S 
ABA:   PCP  1.7 

H)  POST-ARREST  RELEASE 

NAC:   N/S,  but  see  2.241 
T.F.:   N/S 
ABA:   N/S 

7.   DETENTION 

NAC:   N/S 

T.F.:   N/S 

ABA:   IS  3.1,  3.2,  3.3,  3.5,  4.2,  4.4,  9.1 

A)  NOTICE  OF  DETENTION 
NAC:   2.242,  2.243 
T.F.:   N/S 

ABA:   NM  2.2,  none  for  delinquency  5.3(B) 

B)  STANDARDS  IN  CASES  OF  DELINQUENCY 
NAC:   3.151 

T.F.:   12.7,  22.4 
ABA:   IS  3.2 

C)  STANDARDS  IN  CASES  OF  NONCRIMINAL  MISBEHAVIOR 
NAC:   3.153 

T.F.:   12.8 

ABA:   NM  2.1,  2.3 

D)  STANDARDS  IN  CASES  OF  CRIMINAL  TRANSFER 
NAC:   N/S 

T.F.:   N/S 
ABA:   IS  10.1 

E)  STANDARDS  FOR  PREVENTIVE  DETENTION 
NAC:   3.151,  3.153 

T.F.:   12.7,  22.4 

ABA:   IS  3.2,  3.3,  see  also  IS  5.7 

F)  DURATION  OF  DETENTION  IN  DELINQUENCY  CASES 

1)  INITIAL  DETENTION 
NAC:   3.155 

T.F.:   22.4,  12.11 

ABA:    COA  3.3(A),  IS  7.6,  7.9 

2)  POST-ARRAIGNMENT 
NAC:   3.155 
T.F.:   22.4 

ABA:    COA  3.3(A) 


G)  TYPES  OF  DETENTION  FACILITIES 
NAC:   3.151 
T.F.:   N/S 
ABA:   IS  5.4 

H)  STANDARDS  FOR  DETENTION  IN  SECURE  FACILITIES 
NAC:   3.152 
T.F.:   N/S 
ABA:   IS  6.6(C)(3) 

I)  STANDARDS  FOR  DETENTION  IN  NONSECURE  FACILITIES 
NAC:   3.151,  3.152 
T.F.:   N/S 
ABA:   N/S   IS  6.6(C)(3) 

J)  SEPARATION  OF  DETAINED  AND  COMMITTED  JUVENILES 
NAC:   3.153 
T.F.:   12.8 
ABA:       NM  5.2 

K)  SEPARATION  OF  JUVENILES  ACCUSED  OF  NONCRIMINAL  MISBEHAVIOR 
NAC:   3.153 
T.F.:   12.8 
ABA:   IS  10.4 

L)  SEPARATION  OF  JUVENILES  FROM  ADULTS 
NAC:   3.151,  3.153 
T.F.:   22.3 
ABA:   IS  10.2 

M)  POLICE  INTERROGATION,  SEARCHES,  FINGERPRINTING,  PHOTOGRAPHING 
NAC:   2.246,  2.247 
T.F.:   12.6,  5.12 
ABA:   PHJP  3.2 

N)  CURTAILMENT  OF  RIGHTS  OF  DETAINED  JUVENILES 
NAC:   N/S 
T.F.:   N/S 
ABA:   IS  10.7 

0)  CONDITIONS  OF  RELEASE  (BAIL) 

NAC:   N/S,  but  see  3.151  and  commentary,  and  3.153 

T.F.:   12.12 

ABA:   IS  4.7,  3.4,  5.1 

P)  DETENTION  DECISIONS 
NAC:   3.155 
T.F.:   12.11 
ABA:   IS  7.9 

Q)  APPEAL  OF  DETENTION  DECISIONS 
NAC:   3.158 
T.F.:   N/S 
ABA:   IS  7.12,  7.13 


8..  RIGHT  TO  COUNSEL 

A)  FOR  THE  STATE 
NAG:   3.131 
T.F.:   N/S 
ABA  CPP  1.1 

B)  FOR  THE  JUVENILE 
NAG:   3.132 
T.F.:   16.1 

ABA:   CPP  1.1,  2.3,  2.4 

C)  FOR  THE  PARENTS 
NAC:   3.133 
T.F.:   16.6 

ABA:   CPP  1.1,  PCP  6.8,  see  also  PCP  6.5 

D)  APPOINTMENT  OF  COUNSEL  IN  CASES  OF  INDIGENCY 
NAC:   3.132,  3.133 

T.F.:   16.6,  16.5 
ABA:   CPP  2.3,  PCP  6.9 

E)  ROLE  OF  COUNSEL 
NAC:  3.134 
T.F.:   16.2 

ABA:   CPP  1.1,  1.4,  1.7,  P  1.1(b) 

F)  WAIVER  OF  COUNSEL 
NAC:   N/S 

T.F.:   16.1 

ABA:   PCP  6.1,  6.10 

9.   INTAKE,  INVESTIGATION,  AND  REPORTS 

NAC:   4.11 

T.F.:   19.2,  21.1,  21.3 

ABA:   JPF  4.2,  4.3 

A)  WHO  PERFORMS  INTAKE 
NAC:   3.141 

T.F.:   21.1 

ABA:   JPF  4.1,  P  4.1,  4.2 

B)  INTAKE  PROCEDURES 
NAC:   3.142,  3.146 
T.F.:   21.1,  21.2,  15.13 

ABA:   JPF  2.7,  2.8,  2.10,  2.11,  2.12,  P  4.1,  4.3 

C)  DUE  PROCESS  RIGHTS  DURING  INTAKE 
NAC:   3.146 

T.F.:   N/S 

ABA:   JPF  2.12,  2.13 

D)  TIME  FRAMES  FOR  INTAKE  PROCESS 
NAC:   3.142 

T.F.:   12.1 
ABA:   N/S 


E)  ROLE  OF  INTAKE  OFFICER  IN  FILING  OF  PETITION  OR  PROSECUTION  OF  CASE 
NAC:   3.142,  3.163 

T.F.:   15.13 
ABA:   P  4.1 

F)  QUALIFICATIONS  AND  TENURE  OF  INTAKE  PERSONNEL 
NAC:   3.141 

T.F.:   N/S 

ABA:   JPF  5.1,  5.2 

10.  PROBATION 

NAC:   N/S 
T.F.:   16.2 
ABA:   N/S 

A)  INTAKE  FUNCTIONS 
NAC:   N/S 

T.F.:   N/S 
ABA:   JPF  1.1 

B)  FUNCTIONS  DURING  ADJUDICATION 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

C)  POST-ADJUDICATORY  FUNCTIONS 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

D)  QUALIFICATIONS  AND  TENURE 
NAC:   N/S 

T.F.:   N/S 

ABA:   JPF  5.1,  5.2 

11.  DIVERSION 

NAC:   N/S,  but  see  2.221,  2.222,  3.143,  3.144 

T.F.:   5.10 

ABA:   YSA  4.11,  4.7,  4.8 

A)  PRE-COMPLAINT  (POLICE)  DIVERSION 
NAC:  2.221,  2.222 

T.F.:   5.10 
ABA:   YSA  4.5 

B)  PRE-ARRAIGNMENT  DIVERSION 
NAC:  3.143,  3.144 

T.F.:   N/S 

ABA:   JPF  2.4  [see  also  YSA  4.7,  4.8] 

C)  POST-ARRAIGNMENT  DIVERSION 
NAC:   N/S 

T.F.:   N/S 

ABA:   N/S,  but  see  YSA  4.7,  4.8,  P  2.4 


12.   PRE-ADJUDICATION  PROCEDURES 

A)  DETENTION  HEARING 
NAC:   3.155   . 
T.F.:  •  22.4,  12.11 
ABA:   IS  7.9 

B)  DETERMINATION  OF  PROBABLE  CAUSE 
NAC:   3ol55,  3.165,  3.116 
T.F.:   9.5,  12.11 

ABA:   PCP  4.1,  4.2,  TBC  2.2(A) (B) 

C)  ARRAIGNMENT  (INITIAL  APPEARANCE  AND  PLEA) 
NAC:   3.166 

T.F.:   12.4 
ABA:   PCP  2.2 

D)  NOTICE  OF  ARRAIGNMENT 
NAC:   3.164 

T.F.:   12.3(3) 
ABA:   PCP  1.5 

E)  CASE  PROCESSING  TIME  LIMITS 
NAC:   3.161  (A) -(F) 

T.F.:   12.1(1) 

ABA:   IS  7.10(A)-(F) 

F)  EXTENSION  OF  CASE  PROCESSING  TIME  LIMITS 
NAC:   3.162 

T.F.:   12.1 

ABA:   IS  7. 10(C) (D) 

G)  PROCEDURES  FOR  CRIMINAL  TRANSFER 
NAC:   3.1-16 


T.F.:   9.5 

ABA:   TBC  2.1,  2.3,  2.4 

H) 

DISCOVERY 

NAC:   3.167 

T.F.:   N/S 

ABA:   PCP  3.1 

I) 

PRE-TRIAL  CONFERENCES 

NAC:   N/S 

T.F.:   N/S 

ABA:   N/S 

J) 

CONTINUANCES 

NAC:   N/S 

T.F.:   N/S 

ABA:   N/S 

K) 

MOTION  PRACTICE 

NAC:   3.168 

T.F.:   12.2 

ABA:   N/S 

L)  APPOINTMENT  OF  GUARDIAN  AD  LITEM 
NAC:   3.169 
T.F.:   16.4 
ABA:   PCP  6.7 

13.   PRIVACY  STANDARDS 

A)  PUBLIC  OR  CLOSED  HEARINGS 
NAC:   3.172 

T.F.:   12.3(2) 

ABA:   DP  3.1,  A  6.1,  6.2(B)(C)(D) 

B)  INTRODUCTION  INTO  EVIDENCE  AT  SUBSEQUENT  PROCEEDINGS 
NAC:   N/S 

T.F.:   N/S 
ABA:   JRIS  18.4 

C)  STANDARDS  FOR  COLLECTION,  RETENTION,  AND  DISSEMINATION  OF  INFORMATION 
NAC:   1.51,  1.52,  1.53,  1.54,  1.55 

T.F.:   28.1,  28.2,  (28.3) 

ABA:   JRIS  2.2,  2.3,  2.4,  2.5,  2.6,  5.1,  5.2,  5.3,  5.4,  5.7,  3.3,  4.2 

1)  COURT  RECORDS 
NAC:   1.532 
T.F.:   N/S 

ABA:   JRIS  12.1,  13.1,  15.2,  15.3 

2)  PROBATION  RECORDS 
NAC:   1.533 
T.F.:   N/S 

ABA:   JPF  3.3(B),  JRIS  14.1 

3)  POLICE  RECORDS 
NAC:   1.531 
T.F.:   N/S 

ABA:   PHJP  2.2,  JRIS  20.1,  20.2,  20.3 

4)  TRAFFIC  RECORDS 
NAC:   N/S 
T.F.:   N/S 

ABA:   JRIS  15.3(A)(3) 

5)  SCHOOLS  AND  OTHER  PUBLIC  AUTHORITIES 
NAC:   N/S 

T.F.:   N/S 

ABA:   JRIS  5.3,  see  also  JRIS  1.1 

D)  SEALING  OR  DESTRUCTION  OF  RECORDS 
NAC:   N/S 

T.F.:   28.5 

ABA:   JRIS  17.1-17.7,  5.8,22.1,  5.8 

E)  ACCESS  BY  CHILD,  PARENT  OR  GUARDIAN  TO  RECORDS 
NAC:   1.531,  1.532,  1.533 

T.F.:   28.2 

ABA:   JRIS  5.2,  5.5 


14.   TRIAL 


A)  MANDATED  DUE  PROCESS  RIGHTS 

NAC:   3.171 

T.F.:   13.4,  12.3 

ABA:   PCP  2.2,  2.3,  A  2.1,  4.1,  4.2,  2.7 

B)  BURDEN  OF  PROOF 

NAC:   3.174 

T.F.:   13.4(3),  13.5 

ABA:   JDS  1.2,  A  4.3 

C)  NON-MANDATED  DUE  PROCESS  SAFEGUARDS 

NAC:   3.171 
T.F.:   13.4,  12.3 
ABA:   A  4.1,  PCP  2.2 

D)  DOUBLE  JEOPARDY  PROTECTIONS 

NAC:   N/S,  but  see  3.116 

T.F.:   13.4 

ABA:   A  2.3,  ACR  1.4 

E)  RULES  OF  EVIDENCE 

NAC:   N/S 
T.F.:   13.4 
ABA:   A  4.2 

F)  DISQUALIFICATION  OF  JUDGES 

NAC:   N/S 
T.F.:   N/S 
ABA:   N/S 

G)  PLEA  BARGAINING 

NAC:  3.175 
T.F.:  13.1 
ABA:   P  5.1,  5.2,  A  3.3 

H)  DETERMINING  VOLUNTARINESS  OF  PLEA 

NAC:   N/S 
T.F.:   N/S 
ABA:   A  3.4 

I)  ADMISSIONS 

NAC:  3.176 
T.F.:  13.2 
ABA:   A  2.5,  3.2,  3.3,  3.5 


15. 


J)  WITHDRAWAL  OF  ADMISSIONS 
NAC:   3.177 
T.F.:   13.3 
ABA:   A  3.8 

K)  SEQUESTRATION  OR  WITNESSES 
NAC:   N/S 
T.F.:   N/S 
ABA:   N/S 


L) 

WAIVER  OF  RIGHTS 

NAC: 

N/S 

T.F.  : 

N/S 

An 

ABA: 

TTT'TlTf"'  A' 

PCP  6. 

TTAM 

1,  6.2, 

6.3,  6. 

,4 

A) 

ADJUDICATORY 

ALTERNATIVES 

NAC: 

N/S 

T.F.: 

N/S 

ABA: 

A  5.1, 

5.2 

B)  TIME  FRAMES  FOR  ADJUDICATION 

NAC:   3.161 

T.F.:   12.1,  (lb)(2d) 

ABA:   COA  3.3(B) 

C)  SOCIAL  INFORMATION  IN  ADJUDICATION 

NAC:   N/S 
T.F.:   N/S 
ABA:   A  4.4 

D)  NECESSITY  FOR  WRITTEN  FINDINGS 

NAC:   N/S 
T.F.:   N/S 
ABA:   N/S 

E)  STATUTE  OF  LIMITATIONS 

NAC:   N/S 
T.F.:   N/S 
ABA:   TBC  1.3 

16.    DISPOSITION 


A)  DISPOSITIONAL  ALTERNATIVES 

NAC:   3.181,  3.182 

T.F.:   N/S,  but  see  14.1,  14.9,  4.13 

ABA:   JDS  4.1,  4.2,  5.2,  D  2.1,  3.1-3.3 

B)  DURATION  OF  DISPOSITION 

NAC:   3.181-3.115 

T.F.:   N/S,  but  see  14.2 

ABA:   TBC  1.1-1.3 


C)  DISPOSITIONAL   PROCEDURES 
NAG:      3.186-3.188 

T.F.:      14.5-14.8 

ABA;      DP   5.1,    6.1,    6.2,    6.3 

D)  TIME   FRAMES   FOR  DISPOSITION 
NAC:      3.161(G) 

J  t  t  e  !       1  Z  o  1 

ABA:      COA  3.3 

E)  MODIFICATION  OF  DISPOSITIONAL   ORDER 
NAC:      3.189 

T.F.:      14.21 

ABA:      CA  5.1,    D   5.1-5.3 

F)  ENFORCEMENT   OF   DISPOSITIONAL   ORDER 
NAC:      3.1810 

T.F.:      14.22 

ABA:      CA  5.2,   D   5.4 

G)  LEAST  RESTRICTIVE  ALTERNATIVE 
NAC:      3.182,    3.183 

T.F.:      14.4 
ABA:      D   2.1 


17.        APPEAL 


A)  APPELLATE   COURT   STRUCTURE 
NAC:      3.191 

T.F.:      13.8 
ABA:      ACR    1.1(B) 

B)  APPELLATE   COURT   PROCEDURE 
NAC:      3.191 

T.F.:      13.8 

ABA:      ACR  2.1,    2.2,    4.3 

C)  NOTICE  OF  APPEAL 
NAC:      N/S 

T.F.:      N/S 
ABA:      ACR  4.2 

D)  SCOPE  OF  APPEAL 
NAC:      3.191 
T.F.:      13.8 
ABA:      ACR   2.2 

E)  CASES    IN   WHICH   STATE  MAY  APPEAL 
NAC:      3.191 

T.F.:      N/S 
ABA:      ACR   2.2 

F)  DUE   PROCESS   RIGHTS   ON  APPEAL 
NAC:      3.192 

T.F.:      13.8,    16.7 

ABA:      ACR  3.1,    3.2,    3.3 


G)  TIME  FRAMES  FOR  APPEAL 
NAC:   3.161(1)(G) 
T.F.:   12.1 
ABA:   N/S 

H)  STAY  OF  ORDER  AND  RELEASE  PENDING  APPEAL 
NAC:   N/S 
T.F.:   N/S 
ABA:   ACR  5.1-5.6 

18.  CRIMINAL  PROCEEDINGS 

A)  ACCEPTANCE  OF  JURISDICTION 
NAC:   3.116 

T.F.:   N/S,   but  see  9.5 
ABA:   N/S 

B)  COURT  STRUCTURE 
NAC:  N/S 
T.F.:  N/S 
ABA:  N/S 

C)  ADJUDICATORY  ALTERNATIVES  IN  CRIMINAL  PROCEEDINGS 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

D)  DISPOSITIONAL  ALTERNATIVES  IN  CRIMINAL  PROCEEDINGS 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

E)  APPEAL  OF  CRIMINAL  CONVICTION 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

19.  COMMITMENT  AND  REHABILITATION 

A)  INSTRUCTION  AND  TRAINING 

NAC:   4.216,  4.2161,  4.2162,  4.2163 
T.F.:   24.5,  24.7,  24.8 
ABA:   N/S 

B)  DIAGNOSTIC  SERVICES 
NAC:   4.2174 

T.F.:   24.6 
ABA:   N/S 

C)  REHABILITATIVE  SERVICES 

NAC:  4.215,  4.2151,  4.2152,  4.217 
T.F.:   24.11 
ABA:   N/S 

D)  SERVICE  REQUIREMENTS  FOR  COMMITTED  YOUTH 
NAC:   4.213,  4.223,  4.233,  4.252,  4.263,  4.32 
T.F.:   N/S 

ABA:   CA  4.10,  4.11,  4.12,  4.13 


E)  STRUCTURE  OF  CORRECTIONS  PROGRAM 
NAC:   4.11,  1.122, 

T.F.:   19.2 
ABA:   CA  2.1 

F)  GEOGRAPHIC  PLACEMENT 
NAC:   4.2111 

T.F.:   24.2(2) 
ABA:   CA  7.3,  7.4 

G)  TYPE  OF  FACILITIES 

1)  HARDWARE  SECURE  RESIDENTIAL 

NAC:   4.2191,  4.2192,  4.2193,  4.2194,  4.219 
T.F.:   N/S,   but  see  24.2 
ABA:   CA  7.1,  7.2 

2)  STAFF  SECURE  RESIDENTIAL 

NAC:   4.2111,  4.2112,   4.2121,  4.2122 

T.F.:   24.2 

ABA:   CA  7.1,  7.2,  7.10 

3)  NONSECURE  RESIDENTIAL  (GROUP  HOMES) 
NAC:   4.23,  4.231,  4.232,  4.233 
T.F.:   24.4 

ABA:   CA  7.10(C) 

4)  NONRESIDENTIAL 

NAC:   4.31,  4.32,  4.33 

T.F.:   23.1 

ABA:   CA  6.1,  6.2,  6.3 

5)  FORESTRY  OR  FARM  CAMP 

NAC:   4.22,  4.221,  4.222,  4.223 

T.F.:   N/S 

ABA:   CA  7.10(D)(1) 

6)  FOSTER  HOMES 

NAC:   4.25,  4.251,  4.252 

T.F.:   N/S 

ABA:   CA  7.10(B) 

7)  USE  OF  PRIVATE  SERVICE  PROVIDERS 
NAC:   N/S 

T.F.:   N/S 
ABA:   CA  2.5 

8)  COEDUCATIONAL  PROGRAMS 
NAC:   4.2113 

T.F.:   24.1 
ABA:   CA  7.5 

H)  RIGHTS  OF  COMMITTED  YOUTH 

1)  MAIL  AND  CENSORSHIP 
NAC:   4.41 

T.F.:   24.13 

ABA:   CA  7.6(C) (G) 

2)  PERSONAL  APPEARANCE/DRESS  CODE 
NAC:   4.42,  4.43 

T.F.:   N/S 
ABA:   CA  7.6(1) 


3)  VISITATION  AND  TELEPHONE 
NAC:   4.44 

T.F.:   24.13 

ABA:   CA  7.6(B) (D) 

4)  SEARCH  AND  SEIZURE 
NAC:   4.48 

T.F.:   N/S 
ABA:   CA  7.6(K) 

5)  RELIGIOUS  FREEDOM 
NAC: .  4.45 

T.F.:   N/S 
ABA:   CA  7.6(F) 

6)  MEDICAL  FACILITIES 
NAC:   4.217,  4.2172 
T.F.:   24.10 

ABA:   CA  7.6(L) 

7)  RIGHT  TO  REHABILITATIVE  TREATMENT 
NAC:  4.410 

T.F.:   24.11 

ABA:   CA  4.9,  4.10 

8)  RECREATION 
NAC:   4.218 
T.F.:   24.12 
ABA:   CA  7.6(E) 

9)  NUTRITION 
NAC:   4.2173 
T.F.:   24.16 
ABA:   CA  7.6(H) 

10)  WORK  ASSIGNMENT 
NAC:   4.49,  4.2162 
T.F.:   24.14 

ABA:   CA  4.14 

11)  OTHER 
NAC:   N/S 
T.F.:   24.15 

ABA:   CA  7.6(A) (N) 

I)  DISCIPLINARY  PROCEDURES 

1)  NOTICE  OF  RULES 
NAC:   4.47 
T.F.:   20.4 
ABA:   CA  7.6(N) 

2)  SOLITARY  CONFINEMENT 
NAC:   4.52 

T.F.:   20.4(2)-(4) 
ABA:   CA  8.7(B) (C) 

3)  CORPORAL  PUNISHMENT 
NAC:   4.51 

T.F.:   20.4(1) 
•   ABA:   CA  4.8 


4)  PHYSICAL  RESTRAINTS 
NAC :   4.61 

T.F.:   N/S 
ABA:   CA  7.8(A) 

5)  CHEMICAL  RESTRAINTS 
NAC:   4.62 

T.F.:   N/S 
ABA:   CA  7.8(B) 

6)  LOSS  OF  PRIVILEGES 
NAC:   4.53 

T.F.:   N/S 
ABA:   CA  8.7(E) 

7)  GOOD  TIME  CREDITS 
NAC:   N/S 

T.F.:   N/S 
ABA:   CA  7.9 

8)  OTHER  DISCIPLINARY  MEASURES 
NAC:   4.411 

T.F.:   N/S 
ABA:   CA  8.7(F) 

9)  USE  OF  WEAPONS  BY  PROJECT  STAFF 
NAC:   N/S 

T.F.:   N/S 
ABA:   CA  7.8(C) 

10)  DISCIPLINARY  HEARINGS 
"  NAC:   4.54 

T.F.:   20.5 
ABA:   CA  8.9 

11)  APPEAL  OF  DISCIPLINARY  HEARINGS 
NAC:   4.54 

T.F.:   20.6 
ABA:   CA  8.9 

J)  TRANSFER  PROCEDURES  BETWEEN  JUVENILE  FACILITIES 
NAC:   4.71,  4.72 
T.F.:   N/S 
ABA:   CA  7.7 

K)  TRANSFER  PROCEDURES  BETWEEN  JUVENILE  AND  ADULT  FACILITIES 
NAC:   4.73 
T.F.:   N/S 
ABA:   2.2(B) 

L)  TRANSFER  TO  MENTAL  HEALTH  FACILITIES 
NAC:   4.73 
T.F.:   19.6(1) 
ABA:   CA  2.3(C) 

M)  JUVENILE  GRIEVANCE  PROCEDURES 
NAC:   4.81 
T.F.:   20.1,  20.2 
ABA:  CA  9.2 


20.  EXTENSION  OF  COMMITMENT 

A)  STANDARDS  JUSTIFYING  EXTENSION 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

B)  EXTENSION  HEARINGS 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

C)  APPEAL  OF  EXTENSIONS 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

D)  LIMITATIONS  ON  EXTENSION  OF  COMMITMENT 
NAC:   N/S 

T.F.:   N/S 
ABA:   N/S 

21.  MISCELLANEOUS  PROVISIONS 

NAC:   Various  Standards 
T.F.:   Various  Standards 
ABA:   Various  Standards 


